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FOREWORD 


This discussion paper is the tenth in a series produced by the Research Directorate of the RCMP 
External Review Committee. 


It could not have been written without the cooperation and assistance of many people in the police 
community across the country. The Committee would like to extend its sincere appreciation to all those who 
have helped, particularly those who made time and resources available to search files, compile summaries and 
share views with the consultant. He asked that special thanks be expressed to Assistant Commissioner G.G 
Leahy, Director of Personnel for the RCMP, and Sergeant A.W. Mercer, NCO in charge of the Conflict of Interest 
Section at RCMP Headquarters, for the assistance rendered in preparing this study. 


A few words about the methodology of this study are in order. A companion study on secondary 
employment, being published as Discussion Paper 11, took place at the same time as this study and involved 
more extensive survey techniques. This consultant used interviews, mostly conducted by telephone or in 
writing, to get access to materials which are not on the public record, particularly in relation to actual practices 
of police forces in real conflict of interest situations. 


As a consequence, some of the material provided to the consultant was confidential, mostly because it 
involved personal information not a part of the public record. Where references to the public record are 
possible, they are included in the endnotes. Where no reference is given to support anecdotal evidence, the 
material comes from a summary, either oral or written, given to the consultant by a police force. Where 
appropriate the force from which the information came is identified; in some cases even this was thought not to 
be appropriate. 


This study builds on earlier discussion papers published by the Committee, and in particular on 
Disciplinary Dismissal - A Police Perspective, Discussion Paper 6, and Off-Duty Conduct, Discussion Paper 7. 
To ensure that the present study is free-standing and internally coherent, it has been necessary to go over some 
of the same ground as is covered in those studies. To the extent possible, however, an attempt has been made 
to select different examples and illustrations to make the same points, so as to increase the total amount of 
information available to readers. 


Finally, the new RCMP code on Conflict of Interest was not available to the consultant when the study 
was written and all references are as of September 30, 1991. The Ontario government has since published 
additional policies relating to conflict of interest and the Assistant Deputy Registrar of Canada has published a 
document entitled Conflict of Interest - Compliance Measures and Caveats which discusses thirteen different 
conflict of interest situations which arise under federal guidelines. 


Simon Coakeley 
Executive Director 
RCMP External Review Committee 
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Chapter | 


INTRODUCTION 


As this discussion paper goes to press, the Royal Canadian Mounted Police is developing new 
conflict of interest compliance measures for members. These compliance measures will be published as 
Commissioner's Standing Orders, pursuant to section 69 of the Federal Government’s Conflict of Interest 
and _Post-Employment Code for Public Office Holders.’ This is but the latest example of the “chain 
reaction” that has been taking place over the last two decades - in government, industry and police forces 
- in the development of formal policy statements regarding ethical conduct. But the phenomenon is not 
merely historical. Promoting ethical conduct has been labelled the challenge of the 1990s,° and employers 


are constantly seeking new solutions to ensure that, as one corporate code of ethics provides:* 


Employees must do more than merely act within the law. They must act in such 
a manner that their conduct will bear the closest scrutiny should circumstances 
demand that it be examined. 


This challenge is especially important for police forces. In light of the discretionary power exercised 
by police officers, in circumstances often permitting little direct supervision, there can be “daily opportunity 
for integrity breakdown".° The avoidance of conflict of interest is one of the most important areas of 
concern under the umbrella of ethical conduct, and most formal codes of ethics have that goal. In the 
words of a report prepared for the BC Police Commission in response to a particular allegation of conflict 


of interest:® 


Conflicts of interest can arise in almost any situation in which a police officer 
becomes involved. Situations must be clearly defined where a police officer's 
personal assets, affairs or interests place him ina real, apparent or potential conflict 
of interest with the duties and responsibilities of the department or situations which 
could affect his judgement. It is paramount, therefore, that a clear, succinct 
definition be enunciated to ensure that the outer bounds of permitted activities and 


conduct be identified. 


But individuals have numerous interests, many of which may give rise to conflicts in different situations. The 
manner in which individuals deal with these situations will depend on the strength of the obligations they 
recognize - to their employer, to their profession, and to society in general.’ It is because of this fluidity 
of the interface between personal interests and public duty that conflict of interest is difficult to define with 


precision. 


Many different definitions have been offered for conflict of interest. Whatever the precise expression, 


the general intent is usually very similar. Consider some definitions: 


..any situation in which they might seem to be deriving inappropriate personal 
advantage from their position with the Corporation, or in which their individual 
interests may be in conflict with those of the Corporation.® 


..when the member, the member’s spouse or a dependant in relation to the 
member has significant private interests, other than permitted.private interests, that 
afford the opportunity for the member to benefit, whether directly or indirectly, as 
a result of the execution of, or the failure to execute, any office of the member.® 


..any situation ... of a nature to compromise his impartiality in the performance of 
his duties or of a nature to influence adversely his judgment and his sense of 
fairness. "° 

..a situation in which an official has a private financial interest sufficient to 


influence, or appear to influence, the exercise of his public duties and 
responsibilities." 


It will readily been seen that such definitions lack the detail and specificity necessary for their application 


to individual circumstances. 


Chapter II 


AN ANATOMY OF CONFLICT OF INTEREST 


21 Types of Conflict 


There have been many attempts to classify conflict of interest, in order to analyze which conflicts 
are avoidable, and which are permissible. A three-part dissection of conflict of interest achieved a degree 
of acceptance after the Parker Commission of Inquiry.'* A "real" conflict of interest denotes “a situation 
in which a [person] has knowledge of a private economic interest that is sufficient to influence the exercise 
of his or her public duties and responsibilities."'* A "potential" conflict of interest incorporates a concept 
of foreseeability: when individuals can foresee that a private interest may someday be sufficient to influence 
the exercise of their duty, but has not yet, they are in a potential conflict of interest. An “apparent” conflict 
of interest exists "when there is a reasonable apprehension, which a reasonably well-informed person could 


properly have, that a conflict of interest exists.""* 


Whether a conflict of interest situation involves an actual, potential or apparent conflict, it may result 
in unacceptable conflict." What constitutes an unacceptable conflict is discussed in Conflict of Interest 
Rules for Federal Legislators, '° which identifies four types of conflict. The first, an "inherent conflict", which 
is therefore unavoidable, is with an interest held in common with other individuals as members of society, 
i.e. as a parent or home owner. The representative function of legislators on behalf of the electorate in their 
constituency is a second, specialized form of unavoidable conflict. A third type of conflict is called 
personally necessary conflicts. These conflicts arise from a legislator’s need to live an adequate and 
satisfying life. The report includes within this category such matters as personal investments, family 
businesses and professional interests, which lead to conflicts also classified as unavoidable. Finally, there 


is a category of avoidable conflicts which serves as the basis for regulations. These conflicts are "personal 


economic interests not fitting into the above categories and which substantially affect the independence of 


the legislator.""” 


Neither these, nor any of the other classifications or definitions found in formal conflict of interest 
codes, are entirely satisfactory. The problem is that conflicts of interest occur in an infinite variety of 
forms.'° It has been suggested that the field of conflict of interest "may well prove to be incapable of 
regulation." As one arbitrator stated:*° 

It is by no means easy to set out a code of circumstances which constitute a 
conflict of interest, for the existence thereof may turn on questions of fact such as 


the job of a particular public servant and the extent of the interaction with a party 
outside the Government. 


Nevertheless, while it is difficult to define conflict of interest, an attempt at definition is central to 
most codes of conduct. The more difficult problem is applying that definition to individual situations. This 


requires a far more detailed analysis of the competing interests. 


2.2 Types of Interests 


The interests in question are the personal interests of the employee, versus the proper and impartial 
execution of the employee’s duties and responsibilities. An employee’s personal interest could be 


considered to be in conflict where the interest:2' 


... would be likely to affect adversely the judgment of an employee and his loyalty 
to his employer or which the employee might be tempted to prefer to the interests 
of the employer. 


The first matter of concern, in defining the scope of a personal interest, is whether it is truly personal 
or private in nature - an interest which exists separate from the interests of the general public.” If an 
individual has an interest as a ratepayer, in common with other ratepayers, then that interest is no different 
than that of the community in general.*° The 1986 Aird Report recommended the inclusion of a 


“community of interest" exception to formal conflict of interest rules.” 


The next issue is whether the scope of regulated interests should extend beyond a pecuniary 


interest. For example, the Green Paper on Conflict of Interest °° defined conflict of interests as a:”° 


... Situation in which a Member of Parliament has a personal or a private pecuniary 
interest sufficient to influence, or appear to influence, the exercise of his public 
duties and responsibilities. 


The usual justification offered for restricting the definition to that which is pecuniary is the difficulty that 
would be incurred in attempting to identify or regulate other motivations,*” such as family, religious, 
political, institutional, ethnic, and sexual. Yet any of these other motivations could also put an individual in 
a position incompatible with his or her duties and responsibilities. It has been argued, consequently, that 
the focus of the definition should be on situations where public interests and private interests (of whatever 


nature they may be) intersect.”° 


Must a conflicting interest be a direct interest or is an indirect interest sufficient to require scrutiny? 
A direct interest would provide a possible benefit (whether pecuniary or other) directly to the individual in 
conflict. An indirect interest would provide a possible benefit directly to some other beneficiary with whom 
the individual has a relationship. For example, the Ontario Municipal Conflict of Interest Act, 1983°° 
provides that a member of a municipal council or board would have an indirect pecuniary interest in any 


matter where the member or the member’s nominee, parent, spouse or child: 


- is a shareholder in a private corporation, 

- has a controlling interest in a public corporation, 

- is a director or senior officer in either a private or public corporation, 
- is a member of a body, 

- is a partner of a person, 

- is in the employment of a person or body, 


that has a pecuniary interest in the matter. 


In the absence of so specific a definition, an indirect interest may be inferred, but it will depend upon 
a test of remoteness. As an example of how difficult such a test may be to apply, however, the Alberta 
Court of Appeal held that an extension of the town water line, to the land of the father of a council member 


who voted on the extension, would not improperly benefit the council member:”° 


...it is unreasonable to infer from a mere expectation that the appellant might 
benefit from an increase in the value of his father’s estate, that he had “a direct or 
indirect pecuniary interest" in the extension of the water line thereto. To hold 
otherwise would mean that in no case could a councillor’s son vote upon a matter 
relating to his father’s land. 


In later Alberta Court of Appeal cases, however, apparently opposite conclusions were drawn.*' 
Where a council member had done some work for an applicant before council (for which bills were still 
outstanding), the court found that the "relationship with the applicant was so fresh and so close that there 


is a reasonable apprehension of bias to a pecuniary incentive to vote as he did." 


If a personal interest is so remote that it cannot reasonably influence an individual, then it should 
not be considered a conflicting interest. There have been complaints that some conflict of interest 
regulations have no provision to excuse insignificant interests. A de minimis rule would allow just such 
a separation of inconsequential interests from conflicting interests. An example that has been offered is the 


interest of the holder of Bell Canada shares. With hundreds of millions of shares issued, it seems unlikely 


that holding ten shares would either influence or appear to influence the performance of an individual’s 


duties in relation to Bell Canada.“ 


On the other hand, interests in privately held corporations raise different considerations, even where 
the interest is held by a family member. The report on allegations of conflict of interest against an Ontario 
cabinet minister in 1986 reviewed various definitions of ’interest’ in such circumstances, and proposed that 


an unacceptable conflict would require:*° 


a) some involvement between the Minister or the Minister’s family member, 
as the case may be, and the private Ontario company in question; 


b) the involvement should be more than a mere passive association, such as 
an endorser or promoter of the company or its product, and one which involves 
some active conduct, pursuant to some legal or similar duty; 


Cc) the nature and extent of the Minister's involvement with the private 
company should contribute measurably to the company’s business operations and 
prospects; and 


d) any contractual involvement between the private company and the 


Government of Ontario should improve or would likely improve, directly or 
indirectly, the status or lot of the Minister. 


In summary, it is easy to find a broad consensus on the general principle that a person required to 


serve the public interest: 


... should serve only one master and should never place himself in a position where 
he could be even tempted to prefer his own interests or the interests of another 
over the interests of the public he is employed to serve. Those requirements 
constitute the rationale of the doctrine that he should avoid a position of apparent 
bias as well as actual bias...°° 


Other formulations of the principle establish that one should: act only on matters in which he or she does 


not have a personal economic interest;*’ avoid activities that might give the appearance of using a public 


position for personal gain;* separate private interests from public interests; resolve conflict always in 
favour of the public interest.“° The difficulty arises in attempting to apply these broad principles to specific 


fact situations. As one corporate code states: 


it is unlikely you will find definitive answers to many of your questions in published 
guidelines.*' 


Chapter III 


WHY IS CONFLICT OF INTEREST REGULATED? 


The main objective of regulating conflict of interest is to maintain the actuality and appearance of 
a higher standard of ethical conduct.” A significant secondary goal, however, is rooted in efficiency 
concerns. Like private employers and public service organizations, police forces have an interest in being 
efficient and responsive to the needs of the public. Their legitimacy depends on the "public’s perception 


of the autonomy of policing from partisan and selfish forces."*° 


Any departure from the principle of impartiality, either actual or apparent, adversely affects levels 
of public confidence and trust. If private interests are seen to replace the public interest, then uncertainty 
and resentment mount and cooperation and respect fade, and an appearance of conflict of interest can be 
every bit as damaging as an actual conflict. A high standard of ethical conduct is thus central both to the 


reputation for integrity of a police force, and to the effectiveness that reputation enhances. 


Not only is public confidence undermined by a conflict of interest, but so is employer confidence 
in the employee to act impartially. Moreover, morale requires that employees believe in the honesty and 
integrity of one another.“ Therefore, situations that give rise to a conflict of interest can adversely impact 


on departmental efficiency because they: 


Undermine public confidence and trust in the Force. 
Adversely affect the employee’s own performance. 
Interfere with the regular operation of the Force. 
Disturb harmony and discipline in the workplace.*° 


eS 


Thus, the regulation of conflict of interest situations can be grounded both on ethical principles and on the 


need for optimum efficiency. 


Chapter IV 


THE STANDARD OF ETHICAL CONDUCT 


There has been a shift, in recent decades, from emphasis on such issues as bribery and fraud 
(criminal conflict of interest) to more subtle and complex problems of the separation of public and private 
interests (non-criminal conflict of interest).“° The conflict of interest provisions within the Criminal Code 
are found under the general provisions on corruption, including bribery, fraud, breach of trust, and selling, — 
purchasing or influencing appointments and offices.” In these situations, favouring the private interest 
involves a criminal intent, and will invariably have direct and catastrophic effects on the employment 
relationship, especially for members of a police force. The focus of this paper is on non-criminal forms of 
conflict of interest which, being grounded in ethical and efficiency concerns, give rise to employment related 


sanctions. 


4.1 In Private Employment 


Non-Unionized Environment 
In the private sector, non-unionized employees are governed by the principles of the common law 


of master and servant. The standard of conduct expected of employees is expressed in Pearce: 


..where a person has entered into the position of servant, if he does anything 
incompatible with the due or faithful discharge of his duty to his master, the master 
has a right to dismiss him. The relation of master and servant implies necessarily 
that the servant shall be in a position to perform his duty duly and faithfully, and if 
by his own act he prevents himself from doing so, the master may dismiss him... 


A fundamental term of the master-servant employment relationship is thus that the employee undertakes to 


act in the interest only of the employer. 


ait 


The standard of conduct expected of employees is such that they cannot undermine the employer's 
confidence in their ability to effectively perform their duties. At common law there is a duty of fidelity 
implied in each contract of employment,*’ pursuant to which a servant undertakes to serve his master with 
good faith and loyalty.°° While little is said about the origins of this obligation of loyalty, there is a 


consensus that it does exist.°' 


An even higher standard of conduct is expected of employees considered to have fiduciary 
obligations.** The concept of fiduciary relationships, is "to impose standards of acceptable conduct on 
one party to a relationship for the benefit of the other where the one has a responsibility for the preservation 
of the other’s interests." The fiduciary obligation requires that the employee always prefer the interest 
of the employer to his or her own. At common law, the employment relationship is “a trusting and fiduciary 
relationship which betokens loyalty, good faith and an avoidance of a conflict of duty and self-interest." 
While all employees can be considered fiduciaries,’ the obligations are much more clearly defined for 
officers, directors, and senior managers, and may even survive the termination of the employment relation- 


ship for persons of such rank. How far down the hierarchy such obligations are enforced often depends 


on the degree of independent authority exercised.*” 


Unionized Environment 

Employer regulation of unionized employee conduct must be managed within the context of the 
collective agreement. The terms of a collective agreement are agreed upon by both the employer and the 
employees and therefore will normally prevail over the principles of the common law. While scope exists 
for unilateral employer regulation, either pursuant to an express management rights provision or as an 
exercise of inherent management authority, such unilateral action must conform to the collective agreement, 
and is subject to arbitral review against well-established principles.” Arbitrators have determined, however, 


that it is not necessary to set out the basic duty of fidelity in writing to be able to enforce it against 


Bef De- 


employees.°° Consequently, a rule against conflict of interest is assumed to be part of the foundations of 


the employer-employee relationship and the employer need not have a written policy.” 


Nevertheless, the use of a written code of ethical conduct is finding increased usage in the 
private sector for both unionized and non-unionized employees. A recent Conference Board Report 
indicated that the number of American companies with a code of ethics (or similar policy statement) had 


jumped from 40% in 1964 to 85% in 1987.°' 


4.2 In the Public Sector 


The regulation of public sector employee conduct can result in higher standards than seen in the 
private sector. Public servants also owe a duty of loyalty to their employer, the government,” but 
government is responsible to the public at large. Consequently, not only must the employer have 
confidence in the ability of the public servant to effectively fulfil public duties, the public must also have 


confidence in the actual or apparent impartiality of public servants. 


The basis for this requirement is obvious: people want to be treated equally and fairly. The principle 
of impartiality can be derived either from the rule of law or from social equality. The rule of law, in 
essence, is that "public officials may exercise only the authority which is authorized by laws which are 


approved by representative legislatures and applied even-handedly to everyone." 


This principle is 
buttressed by the greater interest in and demand for social equality exhibited in recent decades by citizens 


who demand more than mere adherence to the letter of the law. 
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Public officials are trustees, standing in a fiduciary relationship to the public they serve. As a resull, 
their conduct is more restricted than that of a private citizen. For example, public servants are often 


restricted in their political activities. Political neutrality: 


...S a constitutional convention which provides that public servants should avoid 
activities likely to impair, or to seem to impair, their political impartiality or the 
political impartiality of the public service.®’ 


Successive federal governments have recognized the importance of preserving public trust in the 


government: 


..the precept of fulfilling one’s official responsibilities in an objective and 
disinterested manner lies at the very heart of our system of government.” 


...to function effectively, the government and public service of a democracy must 
have the trust and confidence of the public they serve.* 


However, guidelines which do not have the force of law, the traditional vehicle for conveying such 
sentiments, have not been perceived as effective instruments to regulate conflict of interest, and there has 
been increasing demand for legislation.” Legislated standards for the conduct of public office holders 
have consequently become more common.” Public servant conduct, on the other hand, is still more often 


regulated by guidelines, directives or supplementary compliance measures.” 


Written instruments to regulate conflicts of interest in the public sector include federal, provincial and 
municipal legislation, guidelines, and supplementary and administrative directives. Early efforts were found 
in legislation aimed at protecting the independence of legislators.” The Parliament of Canada Act’* and 
various legislative assembly acts continue to contain conflict of interest prohibitions. More recently, 


however, attention has turned to specific statutes devoted to the regulation of conflict of interest itself. 
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The federal government does not yet have conflict of interest legislation. Proposed legislation, Bill 
C-46, Members of the Senate and House of Commons Conflict of Interest Act,’° received first reading in 
the House of Commons, but now appears destined to collect dust. In 1985, rejecting persistent 
recommendations favouring a statutory conflict of interest document, the government introduced a non- 


legislated code, the Conflict_of Interest_and Post-Employment Code for Public Office Holders.” A 


companion document for public servants was also created.”” 


Most provinces have conflict of interest legislation of some standing.”* These acts all regulate the 
conduct of the "political masters". Public servants are dealt with in public service acts, or in guidelines such 
as the 1987 Standards of Conduct Guidelines for Public Servants” in British Columbia, or the 1983 Code 


of Conduct and Ethics for the Public Service of Alberta.*° 


Supplementary compliance measures are often utilized by government departments to meet specific 


circumstances. For example, the federal Code prohibits outside activities where they give rise to a conflict 


of interest, with no real elaboration. In the supplementary compliance measure issued by Revenue 
Canada*’ several activities are discussed to provide illustrations of situations where conflict is most likely 


to occur. 


Municipal conflict of interest legislation like that in Nova Scotia,®* Ontario and Manitoba™ also 
regulates the conduct of the “political masters" rather than the municipal staff. Municipalities are slowly 
developing codes of conduct to regulate conflict of interest for their staff.°° Municipalities, like government 


departments, also make use of administration policy directives to regulate conflict of interest.°° 
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4.3 In the Police Sector 


Police forces can legitimately demand the highest standard of ethical conduct from their members 
because of the exigencies of law enforcement. The socially and politically sensitive nature of public law 
enforcement requires officers to be impartial, honest and trustworthy.*’ This obligation of impartiality 
stems from a number of sources. While police officers have a duty of loyalty and fidelity to their nominal 
employer,” the board, municipality, or government that pays them, the duties of police officers are 


specified by legislation rather than by the respective board.®° 


Police employment is not an ordinary master-servant relationship; instead, a police constable is 


regarded as a holder of an office. The paradigm formulation of the principle states: 


...there is a fundamental difference between the domestic relation of servant and 
master and that of the holder of a public officer and the State which he is said to 
serve. The constable falls within the latter category. His authority is original, not 
delegated, and is exercised at his own discretion by virtue of his office; he is a 
ministerial officer exercising statutory rights independently of contract. The essential 
difference is recognized in the fact that his relationship to the Government is not 
in ordinary parlance described as that of servant and master.°’ 


Therefore, the obligation of impartiality inherent in the office of constable derives from the law itself. The 
doctrine of police independence involves the idea that police officers are servants only of the law. Police 
must not show favour in exercising their duties and upholding the law. Their presence is a social resource 


and should be allocated on the basis of need rather than personal interest.” 
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Moreover, police officers have long considered their work to be a profession. Professionals are 


traditionally described “as performing a service to the public, as being competent and having integrity in their 
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work."® There is thus scope for an element of self-enforcement of ethical behaviour, either through 


individual standards or peer expectations. 


While the obligation of impartiality in law enforcement is clear, it nevertheless has been called an 
"impossible mandate." Lack of information, time and resources renders total impartiality a difficult if not 
impossible task. The need for the exercise of police discretion arises from the acknowledgement of the gap 
between the "ideal (impartial) obligations imposed by the office of constable, and the actual (partial) 


decisions made every day by existing police officers..." 


Control of police discretion has two aspects. 
The larger issue relates to the distributive implications for society as a whole; that is a social question 
involving the allocation of resources. Conflict of interest regulations are directed towards the exercise of 


individual discretion, to ensure that police officers are individually impartial in the manner in which they 


enforce the law. 


The regulation of police conduct is typically accomplished through legislation such as a provincial 
police act.°*° Codes of conduct are commonly part of the general regulations enacted pursuant to such 
legislation,*” which may also authorize the promulgation of force-specific regulations,'© in the form of 
standing orders or policy and procedure manuals to regulate conflict of interest. Disciplinary codes may 
make it an offence to contravene any such policy or procedure. Finally, there may also be secondary 


legislation, such as a public service or municipal statute, which regulates the conduct of police officers in 


certain ways." 


Chapter V 


DESIGNING CODES TO REGULATE CONFLICTS OF INTEREST” 


lf men were angels, no government would be necessary. If angels were to 
govern men, neither external nor internal controls on government would be 
necessary. In framing a government which is to be administered by men over men, 
the great difficulty lies in this: you must first enable the government to control the 
governed; and in the next place oblige it to control itself.'® 


A high standard of ethical conduct may be defined through various approaches, including unwritten 
rules, oaths of office, guidelines, codes of conduct, statutory regimes or ethics commissions. While the use 
of express rules enforced by discipline is the most obvious mechanism to control and direct behaviour, it 
is not the only means. Supervision, socialization, training, education, rewards, and inspections are only 


some of the other mechanisms available. '™ 


The importance of culture and values for guiding employee behaviour is becoming more 
apparent.’ Rule structures, such as codes of ethics, are traditionally collections of prohibitions. Such 
rule structures do not motivate people to behave ethically, and a common criticism is that they encourage 
people to try to find loopholes or to make an end run around the system.’ Even when hortatory in 
nature, however, rules cannot eliminate self-interest; they merely assist those individuals who want to act 
ethically."°’ Thus, while the focus must remain on individual conduct, more emphasis needs to be placed 
on the collective framework of ideals that influence individual behaviour and characterize an organization. 
An ethics awareness training program, the commitment of supervisors at every level, and a positive tone in 
the rule structure are important ingredients in establishing an environment that promotes the highest 


standards of integrity. 


Nevertheless, written rules provide an objective standard for employees and a management tool for 


measuring performance. A successful ethics program should thus include both a “concerted effort at 
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articulating organizational values and a well-written ethics code."" Of the two, a written code of ethical 


conduct is currently the central instrument for the regulation of conflict of interest. 


The problems of definition reviewed above, however, hamper efforts to develop such a code.'? 
Codes should be as specific as possible so that employees can govern themselves accordingly, but it is 
difficult to “envisage in advance and provide for every particular type of improper conduct that the human 


"110 What constitutes a conflict of interest depends on the facts and 


mind is capable of devising. 
circumstances of each specific situation, and codes regulating conflict of interest must "provide flexibility 
in administration, and be applied on a functional basis. By ‘functional’ we mean that the scope and content 
of the procedures would be related to the category and rank of the public office holder ...""'' Functionality 


may be further enhanced by a more discursive approach, for example by the use of a multi-level code where 


a general statement is supplemented by illustrative examples of problem areas.'"? 


A further caution about the design of codes to regulate conflict of interest: it is vital to avoid the 
suggestion that employees are somehow inherently untrustworthy. Some will feel that a written code is 
unnecessary because they are fully aware of the standard of conduct that is expected of them.''’’ As one 


anonymous observer remarked: 


...ethics in any group arises out of a sense of tradition and pride in his particular 
calling. Humiliate that group. Subject them to constant restriction and supervision. 
Refuse to trust them in any of their activities ... and you destroy any possibility of 
an effective ethical code.'™* 


Therefore, to maximize its effective operation, employers must take care to design a code which is an aid 


to voluntary compliance with ethical principles and avoids accusatory implications. 
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Codes generally include some or all of the following elements: credo; definitions; rationale: rules: 


guidelines; and illustrative examples.'’® 


A credo should set forth the basic philosophy and guiding 
principles for the organization; its function is “aspirational and admonitory’."* Definitions provide a 
common understanding of the important terms, while the rationale provides the objective to be achieved by 


the regulation of conflict of interest. In the context of such prefatory material, a rule structure will be easier 


to understand, and informed compliance easier to secure.'’” 


This result may be further aided by expansion of the concepts set out in the rules. Guidelines assist 
employees in making decisions in situations where it is not possible to set out a global rule, and illustrative 


examples can demonstrate the rules in action. 


5.1 In Private Employment 


The code of conduct developed by the Royal Bank of Canada provides a good example of a code 
that opens with a presentation of the corporate objectives, and the basic principles that underly the Bank’s 


approach to doing business. '® 


To give good value -- contributing rather than exploiting; 

To deal with people and institutions fairly and honestly; 

To recognize and respect each person’s rights, individuality and human dignity; 
To be a responsible citizen; 

To be a leader, unceasingly striving for excellence in everything we do. 


A 1987 survey of 2,000 United States companies found that 64% of the respondents have a corporate credo 
in which the company philosophy is expressed. It has been suggested that this may be the oldest form of 


a code of ethics.''? 
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Most corporate codes of conduct provide a definition of conflict of interest. Algoma’s definition is 


a situation which can arise: 


..when an employee has a personal interest, direct or indirect, in a supplier, 
customer or competitor of the Corporation; or when an employee is engaged in 
outside employment or participates in an outside organization which may interfere 
with the employee’s regular duties or affect the employee’s working 
effectiveness. '*° 


Definitions in corporate codes tend toward a broad interpretation of conflict of interest that 
encompasses conflicts of commitment, the impact of outside activities on an employee’s energy and time, 
and the rationale for the code is often combined with the definition. For example, Algoma requires 
employees to avoid any interest or activity that, "would deprive the Corporation of the time or attention 
required to perform their duties properly".'*' In contrast, Bell Canada’s definition centres on the need for 


impartiality in fulfilling one’s duties; a conflict of interest exists when: 


... an employee: has a direct or indirect interest in or relationship with, an outsider, 
or with a person in a position to influence the actions of such outsiders, which 
might be implied or construed to: render the employee partial toward the outsider 
for personal reasons, or otherwise inhibit the impartiality of the employee’s business 
judgement or desire to serve only the company’s best interests.’ 


Many corporate codes attach a broader scope to "interest" than most public codes, defining it as, 


for example, “business, financial or other direct or indirect interests or relationships".'"*° Some codes 
address any interest which affects the impartiality of an employee, without further definition. For some 


employers, interests include family interests. While one company: 


...fecognizes that each individual family member may have his or her own interests 
which are beyond the control of the individual employee, we do expect these 
principles to apply to the immediate family in a reasonable manner. '@* 
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Bell Canada recognizes that its employees all have many different interests and relationships and 


that it is not difficult for situations to arise in which "some of these interests get in each other’s way."’* 


Various techniques are used to assist employees to understand when interests conflict. Loblaws 
uses a rule of thumb based on the degree of embarrassment to the employee, to another individual or to 
the company, should the situation in question become public knowledge.'*° Pepsico sets out a number 
of questions for employees to ask themselves.'*’ If they are unable to answer "no" to all of the questions 
then they are referred to their supervisor to discuss the matter. Codes usually make liberal use of illustrative 
examples of conflict of interests situations, as actual scenarios tend to assist in the interpretation of extensive 


rules and guidelines. 


Categories of private sector conflict of interest situations are reflected by the typology devised by 
the Center for Corporate Social Performance and Ethics.'*° Conflicts are arrayed under the employer 


interest likely to be harmed: 


: The Company: working a second job may impinge on company time or on performance 
of work. 
2 External Relations: the use of corporate funds/facilities for the support of political parties 


or candidates may create a potential or actual conflict of interest. 

3. Employee Relations: accepting an inappropriate gift for personal use from a supplier, 
customer or competitor, the hiring of relatives and self-dealing may adversely affect morale 
and personal relationships. 


4. Customer Relations: the potential for customers to influence one’s judgement in fulfilling 
one’s duties and responsibilities may create conflict. 


5: Supplier Relations: having a personal relationship with a supplier may create conflict. 


6. Competitor Relations: the potential for one’s judgement to be influenced by personal or 
financial relationships with a competitor may create conflict. 
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5.2 In the Public Sector 


Similarly, public sector instruments often begin with a policy rationale or objective, which generally 
centres on preventing conflicts from arising, and resolving them in favour of the public interest when they 
do arise. The Quebec Public Service Act'** has a separate chapter for standards of ethics and discipline. 


The Act points to the importance of loyalty and impartiality: 


5: Every public servant is bound ex officio to be loyal and to bear allegiance 
to constituted authority. 


A public servant shall perform his duties in the public interest, to the best of his 


ability, with honesty and impartiality, and shall treat the public with consideration 
and diligence. 


A common shortcoming of public sector instruments is the lack of a specific definition for conflict 
of interest. Where one is provided, it is often tautological. For example, the Ontario Public Service Manual 
of Administration, defines a conflict of interest as, “a conflict between a public servant’s personal interest and 


his/her responsibility as a public servant."'*° 


On the other hand, public sector instruments often define the bounds of unacceptable conflicting 
private interests by specifying exemptions. For example, the Nova Scotia Conflict of Interest Act exempts 


any benefit that: 


i) is of general public application 

ii) affects a member as one of a broad class of persons, 

iii) concerns the remuneration, allowances and benefits of a member as a member 
iv) is SO remote or insignificant in its nature that it cannot reasonably be regarded as 


likely to influence the member. '*’ 
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Included here are three kinds of community interest and an interest that is too remote. Bill C-46 similarly 
proposed a community of interest exemption.’ |The Ontario Conflict of Interest Act allows for a 


representative interest exemption. '* 


Remoteness of significance is often defined by a minimum value above which the interest would be 
considered significant. For example, in the Manitoba Legislative Assembly and Executive Council Conflict 
of Interest Act, the value of the private interest or liability must be $500 or more to be significant.'"* This 


legislation specifically identifies a liability as a distinct form of interest.'*° 


Most of the instruments focus on pecuniary interests, direct or indirect, of the member, the 
member’s spouse or dependent children.’ Ontario’s Conflict_of Interest Guidelines'’”’ for cabinet 
ministers, however, is more encompassing than most other public codes. It includes any private interests 


- financial, non-financial, direct, indirect, personal or pertaining to another. 


5.3 In the Police Sector 


The conduct of police officers in Canada is heavily regulated, and conflict of interest situations are 
generally caught up in this regulation. However, police rules seldom provide assistance in deciding what 
is a conflict of interest, or on such technical issues as whether private interests to be disclosed include non- 
pecuniary interests, or interests held by a family member. The focus in the police sector has generally been 
on specific prohibitions of situations that are of particular importance to the forces (such as secondary 
employment, political activities, or breach of confidence), without actually labelling them conflicts of interest. 
In addition, the high standard of conduct expected of police officers ensures that certain forms of 
misconduct are regarded so seriously as to require specific prohibition, rather than leaving them to the 


generality of conflict of interest. 
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The new Ontario Police Services Act, 1990'* is atypical among provincial police legislation in 
explicitly proscribing conflict of interest situations. Paragraph 49(1)(b) of the Act prohibits officers from 
engaging in any activity "that places him or her in a conflict of interest." No further definition is provided for 


conflict of interest. 


The Royal Canadian Mounted Police Act is also explicit in its treatment of conflict of interest. The 
standard expected of every member requires that they, “avoid any actual, apparent or potential conflict of 


interests."'°° 


Many police statutes or regulations require an oath of allegiance or oath of office. In British 


Columbia, for example, all constables must solemnly swear that: 


...| will well and truly serve our Sovereign Lady the Queen, her heirs and 
successors according to law. . . without favour, affection, malice or ill will; and that 
| will, to the best of my power, cause the peace to be kept and preserved...'*° 


More specific is the oath of office of the RCMP which states: 


|. . . solemnly swear that | will faithfully, diligently and impartially execute and 
perform the duties required of me as a member of the Royal Canadian Mounted 
Police, and will well and truly obey and perform all lawful orders and instructions 
that | receive as such, without fear, favour or affection of or toward any person."*' 


It is this requirement of impartiality that makes the oath a general tool for regulating conflict of interest, as 


breaches of these oaths can give rise to disciplinary consequences. '“” 
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Most police legislation deals with police misconduct through the use of a code of discipline, 
generally found in the regulations enacted pursuant to a police act.'** The various codes of discipline are 


all similar in that they make it a disciplinary default to engage in any action that constitutes: 


a) discreditable conduct; 

b) insubordination; 

C) neglect of duty; 

d) deceit; 

e) improper disclosure of information; 
f) corrupt practice; 

g) abuse of authority 


Conflict of interest is not generally itself a defined form of misconduct in such regulations. Consequently, 
it is often found in the guise of discreditable conduct. A police officer engages in discreditable conduct by, 
“acting in a disorderly manner or in a manner prejudicial to discipline or reasonably likely to bring discredit 
upon the reputation of the police force,".'** Conflict of interest situations fall within this heading because, 
as discussed earlier, they can affect the morale of a police force and/or the level of public trust in the police 
force. This is made express in the RCMP Regulations. An act or conduct of a member that, "is prejudicial 
to the impartial performance of the member’s duties", is a disgraceful act that brings discredit on the 


Force. '*° 


However, many of the other disciplinary headings can also be invoked by a conflict of interest. In 
order to avoid a conflict of interest, officers must perform their duties in a disinterested and impartial manner. 
If an officer fails to properly investigate an offence, it is neglect of duty. If the officer fails to investigate 
because the person involved is the same person to whom the officer wishes to sell a car, then it would also 
be a conflict of interest. An officer who uses confidential information gained as a result of being a police 
officer could be charged for improperly disclosing information. If the officer used this information for private 


gain or to assist a relative, then it would also be a conflict of interest."“° Similarly, conflict of interest could 
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result in an abuse of authority, deceit or insubordination, or might constitute misconduct under two or more 


heads at the same time. 


The use of such amorphous concepts in codes of discipline has been replaced as the primary 
mechanism to control conflict of interest in some forces. Quebec now has a Code of ethics of Quebec 
police officers’*’ that applies to relations of the public with members of the Sdreté du Québec and 
municipal forces. It begins with a general section setting out its objective and rationale. The Code is 


intended: 


... to ensure better protection of the public by developing high standards of public 
service and professional conscience within police departments...'*° 


The second section deals with the duties and standards of conduct of a police officer. Each provision within 
this section begins with a positive pronouncement, such as, "A police officer must perform his duties with 


integrity",'“° followed by a list of prohibited activities. Article 9 deals with conflict of interest. It reads: 


A police officer must perform his duties disinterestedly and impartially and must 
avoid putting himself in a conflict-of-interest situation liable to compromise his 
impartiality or to adversely affect his judgment or fairness. 


The express prohibitions under this heading deal with: 1) the acceptance of a gift, favour or advantage liable 
to compromise the impartiality of the person receiving the gift; 2) the offer of a gift, favour or advantage 
liable to compromise the impartiality of the person receiving the gift; 3) recommending the services of a 
particular attorney to someone with whom the officer has been involved in the performance of duties; and 


4) soliciting money from the public through the advertising or sale of tickets. 
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The contents of this code are expanded in the Regulation Regarding the Internal Discipline of the 
Police of the Communaute Urbaine de Montreal.'*° The first part of the regulation reproduces the Code 
of ethics of Quebec police officers. The second part establishes the office of an ethics commissioner and 


the procedures to follow in light of any complaints regarding the Code. 


The third part sets out the duties of officers and therefore the expected standard of conduct. The 
oath of allegiance and oath of discretion are used as the basis for a prohibition against the use of 


confidential information for personal gain.'*' 


Police officers also have an obligation to perform their duties with integrity. This expands into a 
prohibition against the personal use of employer property,’ and failing to inform the director of situations 
which place the officer or appear to place the officer in a conflict of interest, compromise the officer's 


impartiality, or affect unfavourably the officer’s judgment or loyalty. '*° 


The officer also has a duty, "to conduct himself with dignity and avoid any behaviour likely to make 
him lose the confidence and the consideration that his duties require or to compromise the prestige or the 
effectiveness of the service"."* The categories of activities prohibited under this wide duty include 
associating with criminals, recommending a particular lawyer, secondary employment, selling or advertising 


tickets, and political activities. 


These duties to act impartially, loyally, with integrity, and so as to retain the public trust, are all 
obviously intertwined in the duty to avoid a conflict of interest. A breach of duty under any of the above 


categories could just as easily be an example of a conflict of interest as of the listed prohibition. 
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Section 6 requires officers promptly to obey the orders and directives of superiors. It makes it a 
disciplinary default to refuse to disclose private interests when requested by the director.'°° The Code thus 


contemplates some form of disclosure, but the compliance procedure is not dealt with in detail. 


The Regulation respecting the code of conduct and discipline of members of the SGreté du 
Québec,'” dealing with the internal discipline of the force, required members to perform their duties “in 


a disinterested and impartial manner.""°’ A member was required to avoid: 


... any situation where he would be in a conflict of interest of a nature to 
compromise his impartiality in the performance of his duties or of a nature to 
influence adversely his judgment and his sense of fairness. '* 


Disclosure to a supervisor was only required when members believed themselves to be in, or likely to be 
in, a conflict of interest situation.'"°° The Code provided no assistance to the supervisor in deciding how 


to resolve the situation. 


The regulation of conflict of interest in the Winnipeg Police Department is subject to municipal 
legislation. The Winnipeg Police Department Regulations'® were established by by-law as authorized by 
the City of Winnipeg Act.'*' These differ little from other regulations. The City of Winnipeg also has a 
Code of Ethics for Employees,’ adopted in 1982, which applies to police officers. Provisions cover 
preferential treatment, secondary employment, disclosing confidential information, accepting gifts, and 


personal use of City-owned property. 


Generally, the various police statutes also authorize or direct provincial police commissions and 


municipal police boards to make force-specific rules. For example, s. 28 of the British Columbia Police 


Act'® states: 
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(1) Every board shall make rules not inconsistent with this Act and the regulations 
respecting the 


(a) standards, guidelines and policies for the administration of the municipal 
police force, 

(b) prevention of neglect and abuse by its municipal constables, and 

(c) efficient discharge of duties and functions by the municipal force and 


municipal constables. 


Such regulations may take the form of standing orders, policy manuals, or administration manuals. For 


example, the code of conduct in the Calgary Police Administration Manual requires police officers to: 


avoid situations which could present a conflict of interest, or the appearance of a 
conflict of interest, and situations which could affect one’s ability to act 
objectively. '* 


Part 1.4 of the RCMP Administration Manual, provides an opportunity for a more complete analysis 


of conflict of interest situations and the means to resolve them. At a general level, members must: 


Act at all times with integrity and prudence in order to promote the best interests 
of the public and the Force.’ 


More specifically, the following Conflict of Interest Guidelines apply to all members of the Force:'®° 


2. It is by no means sufficient for a person in a position of responsibility in the 
public service to act within the law. There is an obligation not simply to obey the 
law but to act in a manner so scrupulous that it will bear the closest public scrutiny. 
In order that honesty and impartiality may be beyond doubt, public servants should 
not place themselves in a position where they are under obligation to any person 
who might benefit from special consideration or favour on their part or seek in any 
way to gain special treatment from them. Equally, a public servant should not have 
a pecuniary interest that could conflict in any manner with the discharge of his 
Official duties. 
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3. No conflict should exist or appear to exist between the private interest of 
public servants and their official duties. Upon appointment to office, public servants 
are expected to arrange their private affairs in a manner that will prevent conflicts 
of interest from arising. 


4. Public servants should exercise care in the management of their private 
affairs so as not to benefit, or appear to benefit, from the use of information 
acquired during the course of their official duties, which information is not generally 
available to the public. 

5: Public servants should not place themselves in a position where they could 
derive any direct or indirect benefit or interest from any government contracts over 
which they can influence decisions. 

6. All public servants are expected to disclose to their superiors, in a manner 
to be notified, all business, commercial or financial interests where such interest 
might conceivably be construed as being in actual or potential conflict with their 
official duties. 

76 Public servants should hold no outside office or employment that could 
place on them demands inconsistent with their official duties or call into question 
their capacity to perform those duties in an objective manner. 

8. Public servants should not accord, in the performance of their official 


duties, preferential treatment to relatives or friends or organizations in which they 
or their relatives or friends have an interest. 


In order to comply with the disclosure requirements of guideline 6, members must report to their 
commanding officer the details of any privately held pecuniary interests which "conceivably could give rise 
to an actual, or potential" conflict of interest. The supervisor will inform them of the steps required to comply 


with the provision. '®” 


The onus is on the individual member to decide when to disclose. However, interests are not 
adequately defined for members to make an informed decision in relation to guideline 6, nor are the 
compliance measures which would comport with the requirements of guideline 3. Compliance measures 
for specific situations that may give rise to a conflict of interest, such as secondary employment, the 
acceptance of gifts, or purchasing surplus assets, are not found in a compliance section of the conflict of . 


interest section of the Manual, thereby depriving members of easy access to such information. 
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This is typical of the manner in which the police sector now addresses conflict of interest. There 
are less likely to be discursive policy instruments which set out, in an orderly progression, the philosophy 
and objectives of an ethical code with expansive definitions and clear-cut compliance measures. The 
emphasis instead is on prohibiting or regulating activities specifically addressed, rather than on expounding 
a doctrine of conflict of interest. Similarly, there are less likely to be sophisticated mechanisms for achieving 


compliance. The usual tool for enforcement is discipline. 


Chapter VI 


ACHIEVING COMPLIANCE 


6.1 Disciplinary Responses 


Conflict of interest lies within the generality of the duty of loyalty. At common law, any conduct that 
causes an employer to lose trust in an employee is misconduct that constitutes just cause for immediate 
dismissal.'*° The right to dismiss is absolute. It is not necessary to prove any actual harm or prejudice 
to the employer as a result of the conflict of interest," nor does it matter that the conflicting interest 
would benefit both the employer and the employee.’ The rule is that "where a person has entered into 
the position of servant, if he does anything incompatible with the due or faithful discharge of his duty to his 


master, the latter has a right to dismiss him"."”' 


However, disciplinary responses are usually considered appropriate only where employees are 
aware of the conduct that is expected of them and fail to meet that standard. It is widely accepted that the 
objective of discipline is to provide employees with an opportunity to correct job-related shortcomings. 
Discipline is the process by which employers attempt to foster employee compliance with a set of standards 
- usually written. An earlier ERC study, Disciplinary Dismissal - A police perspective, suggests that the role 
of discipline is to “establish work and behaviour rules and to enforce these rules by imposing sanctions on 
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those who break them. Disciplinary rules are thought to be necessary to ensure that employees are 


treated consistently and fairly and to allow the organization to operate effectively. 


For this reason, many corporate and government ethical codes require that employees sign to certify 
that they have read and understand the rules. In addition, training is often provided to promote compliance 


with the code, and to ensure that employees are also aware of the consequences of breaching rules, 
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especially what conduct would warrant dismissal. Most codes simply provide that failure to comply with the 


provisions could result in discipline, up to and including discharge.'”® 


While such warnings are valuable, they may not be strictly necessary in order to justify discipline. 
The master and servant relationship, discussed above, does not apply to police officers. Consequently, in 
one case, there was held to be no obligation on the part of the chief to inform a constable as to the conse- 
quences of the latter's act in order to render the act disciplinable.'’* Such a view of discipline is of little 
assistance in enforcing ethical behaviour; it is only operable in the context of clear rules and an emphasis 


on punitive discipline. 


Approaches to enforcement of conflict of interest codes can be either negative or positive. Negative 
enforcement focuses on punishment and deterrence, while positive enforcement focuses on educating the 
employee so as to encourage responsible employee conduct. Positive enforcement techniques are an 
important ingredient in the development of an environment that values a high standard of ethical behaviour. 
It is important to emphasize that, while disciplinary rules and procedures are an important element in 


securing compliance, they should operate only when other, more subtle, methods have failed. 


Traditional organizational responses to misconduct typically progress from counselling, to warnings 
in the form of oral or written reprimands, to suspensions with or without pay, and finally to dismissal. The 
rate of progression relates to the severity of the misconduct. The focus of organizational responses to 
conflict of interest, however, should generally be on eliminating the conflict. For example, the Royal Bank's 


objective is to: 


..implement a disciplinary system which keys in on and corrects the cause of 
unsatisfactory employee behaviour in a positive manner, encouraging improvement 
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in the employee’s conduct by ensuring the employee clearly understands his/her 
responsibilities. '”° 


This is also the philosophy of Pepsico where, if a conflict exists: 


..and there is no failure of good faith on the part of the employee, it will be 
Pepsico’s policy to allow a reasonable amount of time for the employee to correct 
the situation...'”° 


The approach is to encourage awareness of employer concerns regarding conflict of interest situations and 
provide measures to assist employees to avoid or rectify problems. Non-punitive management responses 
can vary from returning a gift, terminating an activity, or interest, disposing of an interest, or realigning job 


functions on a temporary or permanent basis, and are discussed in greater detail below. 


Police force responses may depend on whether or not the alleged misconduct is thought to be of 
a serious nature. For example, the Alberta Police Regulations offer a supervisor an opportunity to counsel 
the officer.'"” The RCMP Act'” also allows for informal disciplinary actions such as counselling, 
recommendation for training or transfer. For misconduct of a more serious nature, and depending on the 
applicable legislative provisions, police officers could be dismissed, ordered to resign, demoted, suspended, 


reprimanded, or fined.'”° 


Where discipline is necessary, the jurisprudence stresses that each particular case must be decided 
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on its own peculiar facts.'*° In deciding a disciplinary response, consideration has been given to the 


following factors: 


Ai whether or not the employee in question is responsible for a part of a 


process whereby members of the public are granted or denied licenses, benefits, 
etc., 
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z the extent to which the employee exercises discretion in any part of such 
a process, 
3. the extent to which he deals with the public, and is seen by them to be 


instrumental in the process, and 
4. the extent to which clear guidelines on the nature of conflict of interest 
have been promulgated, and, if they have not, whether the nature of the 


employee's positions is such that he can be expected to reach his own reasonable 
conclusions or seek advice on the issue of conflict of interest. '®' 


These factors are appropriate considerations in response to conflict of interest in the police sector. 


Dismissal may not be the appropriate response where the employee can be rehabilitated." The 
appropriate question is whether the conduct reasonably causes irreparable harm to the employment 
relationship." A breach of conflict of interest rules may, in an extreme case, however, constitute a 


repudiation of the employment contract.'* 


In most employment situations, discipline arises only where intentional misconduct is involved, but 
conflict of interest cases may present different considerations. Even though legal consequences normally 
only flow from reality, a finding of conflict of interest does not depend on wilful wrongdoing."*° Thus, in 
a conflict of interest situation, a real conflict could require a disciplinary response, while a potential or 
apparent conflict of interest, on the other hand, could benefit from a non-disciplinary response. Many 
definitions of conflict of interest take this into account, making it a breach only if the individual knows that 
official conduct might further a private interest.'°° The Manitoba Legislative Assembly and Executive 


Council Conflict of Interest Act forgives an inadvertent breach: 


Notwithstanding anything in this Act, where a judge finds that a member violated 
a provision of this Act unknowingly or through inadvertence, the member is not 
disqualified from office, and the judge shall not declare the seat of the member 
vacant, in consequence of the violation.'®” 
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Responses to conflict of interest situations which do not justify discipline could include non-disciplinary 
measures such as transfer, leave, or administrative termination should the conflict not be possible to 


eliminate. 


6.2 Non-disciplinary Responses 


As a general proposition, the discipline structure is a very poor tool for securing compliance with 
conflict of interest codes. The problem is that having a conflict of interest is not really morally culpable in 


itself; it is only when the conflict is resolved unethically that culpability arises. 


At the same time, however, the importance of appearances is such that the mere existence of a 
conflict may have to be resolved without waiting to see whether it will produce culpable conduct. For this 
reason, more sophisticated codes include obligations and restrictions, but may also include techniques to 


minimize conflicts of interest. The most common of these techniques are avoidance and disclosure.’ 


Avoidance encompasses not only the circumvention of new involvements that may lead to a conflict, 


but also the shedding of old ones: 


...father than an individual continually worrying about whether a particular decision 
will affect one of his or her specific vested interests, and rather than having the 
public perceive that a public office holder could be ensconced in a position to 
confer benefits upon himself or herself, ... the problem should be removed in 
advance by requiring divestment of certain types of assets and relinquishing of 
certain types of interest by those in authority. '®*° 


Obviously, overbroad avoidance rules may result in significant financial loss or hardship. Conflict of interest 
regulations must balance the need for high standards of ethical conduct against the need for competent . 


personnel.’ The person sought after for public service will often have significant outside interests.'® 
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By requiring excessive divestment of assets, some individuals may be dissuaded from accepting public 


office. 


A less intrusive form of avoidance involves the use of trusts. For these purposes frozen trusts and 
blind trusts are the most commonly used. A frozen trust is one in which the trustee maintains the holdings 
in the same condition as when placed in the trust. Thus, while the beneficiary always knows the precise 
contents of the trust, any conflict which could arise from the temptations of dealing with those assets is 


avoided. Conflicts involving the enhancement of the assets, of course, are not prevented. 


A blind trust, on the other hand, allows the trustee to deal with the assets, making all the investment 
decisions on behalf of the beneficiary. The beneficiary has no control over the assets while in trust, and no 
knowledge of the current asset mix. There are limits to the uses of a blind trust, as the Parker Commission 


made clear: 


...the only assets that should be placed into a blind trust are those that can truly 
and easily be sold by an arm’s length trustee, such as publicly traded securities. 
The blind trust should never be used for any other kind of holding, and certainly not 
for anything like a family business or family firm.’ 


The Commission recommended that the use of blind trusts should be abolished. 


There are, of course, costs associated with trusts. In addition to opportunity costs where assets 
are locked in a frozen trust, or losses due to faulty administration of a blind trust, there are the actual trust 
fees to be considered. Some codes make provision for reimbursement for the latter;'*? none apparently 


contemplates compensation for the former. 
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The enforcement technique found in many recent codes of ethics is a requirement of disclosure. '™* 
Disclosure of all interests lets the employer participate in the decision as to which interests may lead to 
conflicts, and can thus provide the employee who has made full disclosure with a certain degree of 


protection from the consequences of honest errors in judgment. 


Disclosure may be made to a designated official and kept confidential, or the report may be 
available for public inspection.’ Each mechanism has obvious advantages and disadvantages, and will 


have differing applicability to specific circumstances. 


A requirement for disclosure in this way raises important issues regarding the right to privacy.'*° 
While this is especially the case for public disclosure, it also holds true for confidential disclosure. The 
degree of infringement will also depend on the breadth of the requirement. For example, in Canadian Fram, 


the employees objected to disclosing the business interests of members of their families, arguing that: 


... the right to disclose a person’s financial and business interests to some third 
party is not inherent in a familial relationship and that an employee, purporting to 
do so, without the express consent of the family member involved, would be acting 
without any colour of right, authority, or justification whatsoever. '*” 


A third form of compliance measure, which may be used either as an alternative or as an adjunct 
to disclosure, is recusal - the specific disclosure of a personal interest at the time when the interest comes 


Or appears to come into conflict with public duties and responsibilities. '* 


Recusal may be confidential 
or public, narrow or broad, much the same as disclosure. While it is less intrusive, it also places more of 


the responsibility on the employee to identify and report possible conflicts. 


Disclosure, discussion and consultation are the primary processes of compliance in private sector . 


codes. The onus is on the individual to disclose, often in writing to a designated official, any interests or 
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activities which might reasonably be perceived to be in conflict with public duties or responsibilities. Each 


individual's situation is considered to be different, and is differently assessed. 


Compliance measures for the public sector include avoidance, confidential disclosure, public 
declaration, disqualification by recusal, or divestment. Disclosure is the primary method to deal with 
conflicts of interest. Disclosure can be required upon initiation into the position, on a periodic basis, or 
whenever interests or duties of office change. Specific disclosure, or recusal, may also be required when 
the private interest conflicts, has the potential to conflict, or appears to conflict with public duties. The 
Alberta Conflict of Interest Act'® reflects a belief that recusal is the best method for dealing with conflicts 
of interest. Disclosure of an interest that could reasonably impact on a decision, at the time of the decision, 
is required.*” Because it is not possible to tell, in advance, the impact of all a member’s various interests, 


recusal permits timely notice of a possible conflict. 


Public sector codes often list extensive exemptions from the interests required to be disclosed. 
Disclosure of non-exempted interests is required, insofar as they are known to the holder. Should any 
material change in holdings occur, it is imperative that the new information is promptly provided to the 
proper official.*°' 

In the public sector, disclosure requirements are often hedged around by freedom of information 
and/or privacy legislation, which can provide public access to information provided on a confidential basis, 
or deny access to interests which ought properly to be public. Where privacy laws have paramountcy, 


special handling of disclosure data may be necessary to comply.“ 


The final compliance measure of any effective code is some system of review through an ethics 


office or commission. Some control authority to assist employees in meeting the requirements of the code 
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is essential to provide guidance and to ensure consistent application of the rules. Because employees and 
the ethics authority may not always agree as to the existence of a conflict or as to the proper measures to 
deal with it, a dispute resolution mechanism will also be necessary. Such a mechanism can range from a 


system where the ethics authority always prevails to a structure of independent binding adjudication. 


The role of such an authority in ensuring compliance varies widely. IBM directs employees to 
consider the many factors that only they can know, in deciding whether to seek advice from the in-house 
legal counsel, supervisor or designated official. That official considers the circumstances and the 
requirements of the code to determine whether the employee is in compliance with the code or should 
divest an interest or realign job duties.*° Other companies use an ethics committee to advise employees 


on how to comply with the code, and to enforce its provisions.*” 


While the ultimate responsibility lies on the individual to identity a real or potential conflict in the 
public sector as well, assistance is often provided either to discuss possible lines of action, or to act to 
divest or to disclose the interest. Designated officials may review disclosure forms to determine if there is 


a conflict of interest and advise employees of appropriate actions.*” 


Designated officials may be supervisors, judges or ethics commissioners. The New Brunswick 
Conflict of Interest Act’ requires disclosure to be made to a designated judge. Many codes authorize 


the establishment of an ethics commissioner or committee, and this is a recurring feature of new codes.*”” 


The use of a compliance agency may provide a mechanism for ad hoc exemptions. Bill C-46 would 


establish a three member commission to aid in the interpretation and enforcement of the Act, and to 
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designate “any asset, liability, financial interest or source of income" as a permitted private interest. In 


addition the commission could decide what form of compliance would meet the needs of the statute for 
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each particular member's situation. While such a broad mandate provides flexibility, there has been doubt 


expressed whether enough guidance is provided to the commissioners in executing their discretion.” 


Similarly, the Alberta legislation empowers the ethics commissioner to exempt otherwise prohibited 
activity if it is disclosed and approved.*'® Under the Ontario guidelines, the Premier can make exceptions 
to divestment where there is “undue hardship".*'' The Edmonton city policy allows the City Manager to 
waive or alter the provisions of the Code for any situation in which it is deemed to be in the public interest 


to do so.*"* These provisions similarly promote flexibility, possibly at the expense of certainty. 


A designated official can assist in determining the appropriate method of compliance, by taking into 


account: 


a) the specific responsibilities of the public office holder; 
b) the value and type of the assets and interests involved; and 
)) the actual costs to be incurred by divesting the assets and interests as 


opposed to the potential that the assets and interests represent for a 
conflict of interest.°"° 


Monitoring of employee compliance with the conflict of interest regulations may also engage line 
management, in addition to or instead of ethics advisors. Supervisors can monitor the situation by having 
annual reviews, reminding employees of their obligations in light of any possible changes in their personal 
circumstances and ensuring that annual declaration forms are filled out for all employees. Employees may 
be required to certify that they have read and understood the conflict of interest regulations as a condition 
of employment. The City of Burlington Code of Conduct imposes a duty on the supervisor to ensure that 
employees in their section are aware of and complying with the code.*'* Some companies, like Cominco, 


go further and require managers to ensure that all decisions taken within their department conform to the 
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requirements of the Code.*’° Johnson & Johnson’s code is more stringent, requiring supervisors 


periodically to certify that employees in their sector are in compliance.*"° 


While the designated official can monitor the employee disclosure forms and the supervisor can 
monitor the activities of the employee, other interested parties may have a role to play. Any affected 
individual may be able to ask for an advisory opinion on his or her own situation. Under some codes, so 
may a member who has reasonable and probable grounds to believe that another member is in a conflict 


of interest.2"” 


The Alberta legislation goes further than this and allows any person to request that the 
Ethics Commissioner investigate an alleged breach.*’* In other jurisdictions, members of the public who 
wish to launch an investigation are probably directed to their elected representatives. In the police sector, 


public complaints mechanisms are often a source of allegations of conflict of interest. 


Chapter VII 


SPECIFIC EXAMPLES OF POLICE CONFLICT OF INTEREST 


7.1 Secondary Employment 


For many police managers, secondary employment constitutes the paradigm of conflict of interest. 
Indeed, many of those managers who were contacted for this study treated secondary employment as 
virtually the only source of conflict of interest, and had to be pressed to consider other aspects of the 


problem. 


As has been observed elsewhere as well, secondary employment by police officers is widely 
regulated and often prohibited in theory, but in practice occurs virtually everywhere and appears to be often 
tolerated or ignored.*'? Even where police management is diligent in enforcement of restrictions on 
secondary employment, however, particular instances rarely lead to formal discipline, and thus seldom yield 
formal case reports. Most respondents to this study indicated that their forces dealt with secondary 
employment issues, when they became sufficiently serious to require management intervention, through 
counselling and discussion, with a view to managing the problem before it reached the status of a 


disciplinary interview. Only high profile or persistent cases seem to lead to formal discipline. 


One police force has developed a procedure to identify and monitor (if necessary) any secondary 
employment of officers. On a weekly basis, members of the internal investigation unit research publications 
listing new businesses, statements of claim, judgments, and bankruptcies. If the name of a police officer 
(or spouse) appears in these sections, an investigation may be carried out to ensure that no real or 
perceived conflict of interest is associated with the business activity. We heard of no other enforcement 


program of any similar rigour. 
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As a result, the following section must be seen as an understatement of the degree of involvement 
by individual police officers in secondary employment. At the same time, the rigid formalism of most police 
regulations on the subject of secondary employment must be viewed in the light of the anecdotal evidence 
of enforcement practices which are far more interactive and mediative than would appear from the 


regulations themselves. 


Allowing police officers to engage in second jobs can be helpful in developing new and useful skills, 
building community relations, and providing supplementary income. Traditionally, however, there have been 
concerns about the effect of outside interests on an officer's public duty to impartially enforce the law 
(conflict of interest), as well as concerns regarding the extent to which outside interests interfere with his 
or her ability effectively to carry out police duties and responsibilities (conflict of commitment).*° 

A conflict of commitment can occur when an employee, as the result of holding a second job, is 
less attentive, careful, devoted, or efficient in relation to the primary occupation. For example, Loblaws 


prohibits employees from accepting outside employment which: 


..deprives the Corporation of the time and attention required to perform their 
duties, without the approval of the Local Business Conduct Committee.**" 


The Halifax Police Department prohibits secondary employment which "could diminish the member’s 
physical and or mental ability to discharge his duty responsibly, safely and efficiently in keeping with officer 


safety and professional requirements."*** Opponents of secondary employment argue that: 


..such things as the compressed work week, secondary employment, and paid 
overtime are seriously damaging to the professionalism and dedication of police 
officers. They argue that these policies encourage police officers to treat their 
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policing duties as some form of part-time activity which is secondary in importance 
to some other vocation.” 


On the other hand, the arbitral jurisprudence on secondary employment and outside activity suggests that: 


...unless a substantial and legitimate business reason exists, the employer has no 
authority, control, interest or jurisdiction over an employee’s behaviour outside the 
hours of his employment.** 


Most arbitrators recognize the general principle that governing one’s own life is a right of employees unless 
the disputed activity directly affects the business of the employer. For example, in Henderson Machin- 
ery an employee pulled double shifts by working a full shift at a second job after his first shift was over. 
The ramifications in terms of safety seem obvious, but the arbitrator found no evidence of deterioration in 


the employee’s performance in this case, and therefore no reason to prohibit the second job. 


In the police sector, however, another primary concern is with the high potential for conflict of 
interest in situations of secondary employment of police officers.** It is possible, of course, to conceive 
of a conflict of interest in every secondary employment situation involving police officers.’ Questions will 
always arise about the likelihood of a police officer enforcing the law evenhandedly against an outside 
employer. This raises a threshold problem which has led some forces to prohibit secondary employment. 


More recently, however, the trend in police forces has been away from absolute prohibitions. 


The SdGreté du Québec stand at one end of the continuum, with an absolute prohibition on 


secondary employment: 


A member of the Police shall occupy himself solely with the work of the Police 
Force and the duties of his position. He may not assume any other employment 
nor engage in any business, directly or indirectly.*° 
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RCMP officers are also very restricted in the outside employment that they may accept. In requiring an 
officer to behave in a manner that is in the best interest of the RCMP, a member is prohibited from engaging 
in “any employment outside the RCMP on an employer/employee basis or on a personal service contract 
basis." There are only a few exceptions to this general prohibition such as community and public- 
spirited activities, or assisting friends. Members are also prohibited from engaging in any trade or business 
activity,°°° subject to exceptions such as remunerative hobbies, mere investment without active 


participation in management, operating a hobby-farm, or some other specifically authorized exception.™' 


Most jurisdictions, however, like the Halifax Police Department, allow secondary employment if it 


is consented to by the Chief of Police: 


No member, except with the written consent of the Chief of Police, shall engage 
directly or indirectly in any other occupation or calling and shall devote his time 


and attention to his chosen profession and to the service of the Department.** 


The Edmonton Police Service stresses that an officer’s primary occupational responsibility is to the Police 
Service. The following procedure is required in order to receive permission to engage in extra employ- 


ment:2° 


Applications must be in writing and include the name and address of the employer 
or owner of the business, and the duties and responsibilities the Member will be 
expected to fulfill. 


Individual permission, subject to annual renewal each January, will be granted on 
written application provided there is no conflict of interest, as interpreted by the 
Chief. Members will be deemed in conflict of interest if their private/extra 
employment and/or related external interests impair their judgment, independence 
or unbiased performance of Police duty, or might reasonably be expected to do so. 
The onus for ensuring that a conflict of interest does not exist during the entire 
period for which permission has been granted rests with the Member(s) involved 
and, for cause, the Chief may at any time rescind previously granted permission. 
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The Winnipeg Police Force also requires prior approval by the Chief of Police before an officer can 
engage in extra employment* but these regulations are currently under review. It is anticipated that the 
current secondary employment provision will be revised by including a section outlining types of 
employment that would be considered in conflict with the position of Police Officer. These activities would 


be prohibited. 


The Edmonton Police Service currently prohibits two specific occupations - private security work 
and driving taxis.*° The Calgary Police Force, on the other hand, prohibits a number of outside interests 


including:*° 


Bill collector; 

Skip tracer; 

Watchman, security guard, or other security work; 

Taxi or limousine driver, or the owner or operator of a taxi service or limousine service; 
Owner, operator, or employee of an establishment in which alcohol is consumed; 
Owner, operator, or employee in an establishment in which gambling occurs; 
Insurance adjuster or investigator; 

Private investigator; 

Escort, or an employee of an escort agency; 

Process server; 

Armored car driver or guard; 

Body guard; or 

Any occupation which requires a member to be armed. 
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These comprehensive regulations were unsuccessfully challenged in the Calgary Police Association 
case.’ The Alberta Court of Appeal upheld a lower court ruling to the effect that the regulation was intra 
vires, not unreasonable, and did not deprive the applicants of their "liberty" as guaranteed by s.7 of the 
Canadian Charter of Rights and Freedoms. The court concluded that a police officer does not have an 
unrestricted right to engage in part time employment, without considering the particular justifications for the 


rules prohibiting certain forms of secondary employment. 
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The Ontario Provincial Police had a policy similar to that of Calgary, in limiting certain types of 
activities, until the Ontario Police Services Act 1990,°°° was passed. Under the previous regulations, 


officers were required to apply for permission to engage in secondary employment.*” There was an: 


...unwritten presumption that consent would not be granted unless the officer could 
establish some need or justification for the employment.*”° 


This presumption has now been replaced in the new Act Section 49(1) states that an officer shall not engage 


in any activity: 


a) that interferes with or influences adversely the performance of his or her 
duties as a member of a police force, or is likely to do so; 


b) that places him or her in a position of conflict of interest, or is likely to do 
SO; 

C) that would otherwise constitute full-time employment for another person; 
or 

d) in which he or she has an advantage derived from employment as a 


member of a police force. 


To invoke discipline under this section, management would be required to prove, on the facts of each case, 
that the member is in breach of these restrictions. In other words, officers will be able to work unless 


management can prove that, in these circumstances, a conflict of interest arises from the employment. 


While most restrictions are silent on the rationale for restricting secondary employment, some 
analysis is possible of the reasons for many of the common prohibitions of certain types of employment. 
The trend towards more relaxed secondary employment provisions reflects an attempt to balance the rights 


of individuals against the need for impartial law enforcement. Nevertheless, there is still a desire to restrict - 


activities that: 
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1 F suggest that the officer’s authority may improperly serve private rather than 
collective interests, ie. process server or bill collector: 


2. involve working for establishments that profit from activities prohibited by 
statute, or licenced for closely regulated goods by statute, ie. working in a bar: 


3. involve ownership or managerial responsibilities in businesses where a 


conflict of interest is presumed, ie. security or investigative businesses in 
competition with the Force.**' 


A major concern with some kinds of employment is that a police officer may exercise the office of constable 
and the functions of a peace officer whether on or off duty. Secondary employment which can blur the 
officer’s status and source of authority is thus suspect. For this reason, employment requiring firearms, or 
which might involve arresting someone, is often prohibited. Similarly, members who engage in any business 
or employment for which they could also be required to perform any inspections or regulatory functions as 


part of their police duties run a serious risk of conflict.°“ 


In addition to these concerns relating to authority, illegality and “competition”, real concerns arise 
because of privileged sources of information. Police officers have ready access to information that is not 
generally available to private employers, but would be of enormous value. Access to criminal records, motor 
vehicle records, police intelligence, crime statistics and investigative reports could simplify the work of many 
civilian occupations. Process servers, private investigators, bailiffs, lawyers, paralegals, security firms, 
bonding agencies, and many similar occupations on the periphery of law enforcement could benefit greatly 
from police information not legally available to them. For this reason, such secondary employment is almost 
invariably prohibited for police officers, since even if the temptation to use police information for private ends 


were resisted, the appearance of conflict is almost irresistable. 


But even other businesses can benefit from improper use of such information. For example, a Metro 


Toronto officer was charged with corrupt practice for using CPIC information for personal purposes. He had 
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caused person checks to be made on individuals he was planning to hire as employees of a domestic 


cleaning business which he owned.**° 


Another concern which has been expressed, but which does not appear to be directly addressed 
in any of the existing codes, amounts to the concept of a conflict of commitment taken to an extreme. 
Police officers, along with members of several other occupations, may be subject to compulsory service in 
emergency or disaster situations. For this reason, secondary employment as an ambulance driver or other 
emergency response personnel, or service in the reserve Armed Forces, might render a police officer subject 
to conflicting mandatory service obligations in respect of the same emergency. This possibility may argue 


against permitting such secondary employment for police officers. 


To the extent that police codes identify secondary employment as a kind of conflict of interest issue, 
questions of the nature and extent of the private interests which raise concerns arise here as in public and 
private sector codes. The O.P.P. Police Orders define conflict of interest as any "business, undertaking or 
calling that involves financial gain in which a member participates while not on duty."*“* Members of the 
Sdreté du Québec may not assume, “any other employment nor engage in any business, directly or 
indirectly."**° Also, in the case of the Halifax Police Department, members may not without permission 
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“engage directly or indirectly in any other occupation or calling. It is unclear what impact the 


qualifying word "indirectly" has on the scope of the prohibition, or the extent to which it might catch family 


interests. 


Closely related is the issue of remoteness. The O.P.P. Police Orders state:?”’ 


These guidelines are not intended to apply to investments in business or other 
undertakings where the member’s participation does not result in any form of 
control or influence on the business or undertaking. In these latter cases, it is 
assumed that each member will exercise good judgment and bear in mind their 
position as a police officer. 
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In a case involving an officer convicted of discreditable conduct for engaging in the second occupation of 
selling novelties and gifts, this provision was invoked on appeal by the Ontario Police Commission to 
determine whether or not the appellant retained a prohibited interest in the sideline business, in light of the 
officer's claim that he did not have a substantial interest. Such questions concerning the parameters of 


private interests are not adequately dealt with in police statutes, regulations or policies. 


The RCMP Standing Orders, Part 1.4 does touch on the issue of remoteness as it relates to the 


prohibition on business activity. It states: 


Close identification with the business of a relative (e.g. one’s spouse) to the point 
where it appears that a member is employed in, or by that business or is a part of 
it, ... is considered to be engaging in a business activity.°”° 


Along with the provincial forces, and possibly some regional forces, the RCMP shares a problem 
of geographical differences in the impact of secondary employment. Occupations which may be relatively 
innocuous in some postings may cause considerable difficulty in others. For example, an RCMP officer 
operating a tow truck business would present his superiors with very different considerations if assigned to 
security duties in Ottawa than if assigned to highway patrol duties in rural Saskatchewan. While this is a 
somewhat extravagant example, similar differences could arise with any number of secondary occupations 


from one posting to the next. Such considerations do not usually arise in municipal police forces. 


The opposite aspect of this geographical differentiation is that the larger forces have increased 
opportunities for managing certain types of conflict through transfers. Indeed, a reassignment to different 
duties, even without any geographical movement, is more possible in larger police forces then in smaller 
municipal forces. This added dimension is an important factor to be considered in assessing any code of 


conduct which broadens rights to secondary employment. 
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7.2 Political Activity 


In the private sphere, employees are generally encouraged to participate in political activities, so 
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long as it is clear that they are not acting as representatives of the corporation.*° However, both the 


public and police sectors have a tradition of political neutrality that requires that employees: 


1. do not engage in partisan political activities 


Ps do not express publicly their personal views on the policies, programs or 
personalities of the government or its opponents.*”° 


The rationale for regulating political activities*°' in both the public and police sectors can be derived from 


the need for impartiality, or more importantly, the appearance of impartiality. 


While the provinces differ in how they deal with various political activities, most now grant a leave 
of absence to permit a civil servant to run for public office, but otherwise significantly restrict political activity. 
That the provinces have the power constitutionally to require public servants to take a leave of absence to 
run for public office, and to restrict other activity, even in the federal sphere, was established in O.P.S.E.U. 


v. A.G. of Ontario.?° 


Since the Charter of Rights was added to the constitution, however, there have been significant 
challenges to such restrictions. In 1986 the Nova Scotia Supreme Court struck down the Civil Service Act 


provisions which required civil servants to resign in order to stand for election,“* 


thus motivating legisla- 
tion change in that province. A civil servant is now entitled to a leave of absence, and is entitled to return 
to work if unsuccessful.*” If elected, a civil servant is entitled to a leave of absence up to the point of a 


second successful term of office, at which time employment is deemed to have been terminated.*” Not ° 
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all of the provinces allow the leave of absence to continue should the member be elected, instead deeming 


the candidate to have resigned. 


Like the Nova Scotia Civil Service Act, the Ontario Public Service Act’ is a two-tier system, in 
which some employees are more restricted in their activities. Included in the approximately 6,000 public 
servants in the "restricted category", are 4,000 members of the Ontario Provincial Police.’ An OPP 


officer, as a Crown employee, may therefore only: 


1) vote; 

2) be a member of a political party; 

3) make a financial contribution to a political party; 

4) engage in non-partisan political activity 

5) attend meetings of “all candidates"; and 

6) comment publicly on matters not directly related to party platforms or to 


their particular area of responsibility as an employee.*” 


These regulatory restrictions are now under review, chiefly as a result of a recent change in the 
political climate. Both public servants and police officers have been the subjects of discussion papers on 
political activities, as will appear below, and change is anticipated in the near future. Some sense of what 
may happen is provided by the case of Ontario municipal police officers who are prohibited from engaging 
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in any political activity, according to section 46 of the Police Services Act, 1990,” unless permitted by 


regulation. The regulations, which were promulgated on October 3, 1991, are discussed in detail below. 


Other jurisdictions utilize a single general provision directed at maintaining a member's impartiality. 
The Code of Ethics and Discipline of Members of the Sdreté du Québec,*” s. 21 directs members to be 
politically neutral in the performance of their duties. There is no other provision governing the political 


activities of members. The regulations for the Vancouver Police Force are similar in that the sole provision 


governing political activities reads: 


NBay- 


| will abstain from any public expression of political opinion which might give 
offence to any person or which might influence any election.*' 


Some forces require permission in order for members to engage in some political activity. The 
Calgary Police Services Administration Manual** directs members to apply for a leave of absence to run 
for provincial or federal office. A member who is elected must resign. One member who ran for mayor of 


a satellite community without complying with the rule subsequently resigned his mayorality. 


In other forces, the regulations allow a leave of absence in such situations. The Winnipeg Police 
Department Regulations, established in 1974, required severance if the member was elected.** This 
regulation was recently superseded by the City of Winnipeg Act’ which allows police officers, as 


municipal employees, to take a leave of absence if elected to political office. 


The RCMP Regulations preserve some scope for low-profile political activity: 


... nothing herein shall be construed to affect the right of a member to privately 
support any political party, to privately express an opinion on any political subject 
or candidate, to attend political meetings while off duty and not in uniform or to 
vote as the member chooses.” 


However, the rights of RCMP officers to engage in political activities are otherwise severely restricted. 


Section 57(1) states: 


A member shall not 


a) engage in any work for, on behalf of or against any person seeking 
election or re-election... 
b) engage in any work for, on behalf of or against any political party; or 


Cc) be a candidate for election... 
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The phrase “engage in work for" is also used in s.33 of the Public Service Employment Act.*® The Federal 
Court of Appeal in Osborne v. The Queen*®’ struck down the provision as being too vague. However, on 
appeal, Sopinka J. for the Supreme Court of Canada stated that "difficulty of interpretation cannot be 
equated with the absence of any intelligible standard," while striking down the restrictions on other 


grounds.*® 


The key issue in addressing political activities of police officers is to strike a balance between 
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permitting members "to exercise their individual, democratic rights to engage in political activity, 
protecting the public’s right to an impartial police service.*”° Similarly, restrictions on the political rights 


of public servants are said to serve three basic objectives: 


1: To protect the right of all Canadians to fair and equitable treatment in their 
dealings with the public service 

2 to protect the right of the government to receive impartial advice 

3. to protect public servants against punitive measures based on partisan 


political considerations.*”' 


These arguments are also applicable in support of police neutrality in politics.*” 


Much concern has been expressed about the overbreadth of regulations which restrict political 
activity. The D’Avignon Committee report®”’ in 1979 encouraged full political participation as a right of 


citizens, limited only in those exceptional cases where: 


... any indication of partisan political interests would compromise the reputation of 
the public service for impartiality or would damage the individual’s effectiveness as 
a public servant.*”* 


The Report went on to recommend a three-tier regulatory system fashioned on the British model. This 


system, involving a restricted category, an intermediate category and an unrestricted category has also been 
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promoted in the 1991 discussion paper on The Extension of Political Activity Rights for Ontario Crown Em- 


ployees.°”° Included within each category would be: 


Restricted Category - Deputy Ministers and Senior Management 
Intermediate Category - Management personnel, excluded personnel, 
AEA’s (bargaining unit employees performing 
allocative, evaluative and adjudicative functions) 
Unrestricted Category - The vast majority 


The discussion paper adopts the focus of the 1986 Ontario Law Reform Commission Report on Political 
Activity, Public Comment and Disclosure by Crown Employees*’”® on AEAs - those employees involved 
in adjudicative, evaluative or allocative decision-making, in their day-to-day dealings with members of the 


public. 


An AEA is defined as: 


a crown employee whose actions may give rise to a "reasonable apprehension of 
bias" by the public, because: 


- their duties involve a significant amount of contact with individual 
members of the public (or with organizations); 
- they make, or may seem to the public to make, adjudicative, evaluative 


or allocative decisions affecting them; and 


- their political activities are likely to be known to the public that they 
serve.-”” 


A police officer could easily fall into the intermediate category, given the nature of police discretion and the 
higher standard of conduct expected of police officers. It is of interest, however, that the Ontario Law 
Reform Commission declined to deal with the question of police political activity, despite the status of O.P.P. 


officers as public servants under the Ontario legislation. The Commission concluded: 
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In our view, however, political activity by police officers raises very different issues 
than political activity by Crown employees, issues that are beyond the scope of our 
present study.?” 


The question of police political activity was, however, recently addressed in the Ontario Solicitor 
General's discussion paper on Political Activity Rights for Police Officers in Ontario.*”* The possible 
suggested approaches were again, very restricted political rights, broad, but not unrestricted political rights, 
and no restrictions. It is clear that, in balancing these rights, under the Charter of Rights and Freedoms, 


only reasonable limits will be permitted.?°° 


In fact, at least in the case of municipal police officers, the balance has been struck firmly on the 
side of individual liberty. A regulation made under the Police Services Act, 1990, section 46 on October 3, 
1991 allows broad, although not completely unrestricted, rights for municipal police officers to participate 


in political activity at the federal, provincial and municipal level.**' 


A broad range of specific political 
activities are listed as permissible, in some cases subject to particular restrictions, with the net effect that 


there appears to be very little political involvement denied to a municipal police officer. 


Participation of a public nature is allowed only when the officer is not on duty and not in uniform, 
and participation in an election as a candidate in a federal or provincial election, or for office as head or 
member of a municipal council, requires a leave of absence without pay during the campaign, and 
resignation from the force if elected. Reinstatement in employment within a period of six years is, subject 
to certain restrictions, available as of right upon ceasing to hold office. Police chiefs and deputy chiefs are 


not permitted to be candidates under this provision. 


Police officers are also allowed, without resigning or taking a leave, to be appointed to or run for 


election to a local board, such as a school board, public library board, local board of health or planning 
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board. For obvious reasons, service on or participation in political activities in relation to a police services 
board is excluded. This right is also subject to the conditions that it not interfere with the performance of 
the officer’s duties as a police officer, or place or be likely to place the officer in a position of conflict of 


interest. 


The regulation permits a police officer while not on duty and not in uniform to express views on any 
issue not directly related to his or her responsibilities as a police officer. The officer must not, however, 
associate his or her position as a police officer with the issue, or represent the views as those of a police 


force. 


Where authorized to do so, however, an officer may express views on any issue, or attend and 
participate in a public meeting, as a representative of the force. No such authorization, however, is allowed 
during an election campaign to permit an officer on behalf of the force to support or oppose a candidate 


or a political party, or a position taken by a candidate or political party. 


Finally, there are two express limitations on political activity. A police officer must not participate 
in soliciting or receiving funds, and must not engage in any political activity that places or is likely to place 
the police officer in a position of conflict of interest. This overriding obligation to avoid a conflict of interest 


is consistent with the way in which other public agencies have dealt with the liberalization of political rights. 


The difficulty with expanding rights to political activity is much the same as for any liberalization of 
conflict of interest rules - ultimately only the individual can judge when the exercise of such a right could 
give rise to a conflict. This may be addressed by a residual obligation, in general terms, to exercise political 


rights in an manner consistent with other obligations. 
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Canada Mortgage and Housing Corporation, for example, has such a residual requirement. 
Employees are permitted to engage in an extensive list of political activities, but to balance the need for 


impartiality, employees are directed to:7°* 


e avoid directing public attention to themselves as being active supporters 
of a given party or candidate; 

e refrain from conduct which might compromise or be perceived to 
compromise their ability to carry out their duties in an impartial manner; 
and 

e be mindful that, in conducting any political activities, the perception of their 


political impartiality will depend upon many circumstances unique to them, 
such as the nature and public visibility of their political activities and their 
public service duties, their place of work and their level of responsibility as 
CMHC employees. 


It seems likely that the question of political activity by police forces will be a matter of considerable 
discussion in the near future, particularly as the Ontario initiatives attract attention across the country. It is 
an area where there has been relatively little analysis in the past, and which would certainly justify further 
study. The issues involved in police political activity include virtually all of the subjects discussed in this 
paper, particularly including questions of conflict of interest, possible use of confidential information, and 


association issues. 


Moreover, a somewhat different set of considerations arises when police political activity is carried 
out through a police association. There have been occasions when police associations have taken direct 
and public interest in the outcome of a municipal election, and there may be other instances where 
members of police associations, in pursuit of their collective interests, have contributed funds or assistance 


to acampaign. Such interesting considerations are, unfortunately, beyond the scope of the present paper. 
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7.3 Economic Transfers and Gratuities 


The acceptance of gratuities becomes problematic when it may reasonably be inferred that the gift 
could influence the fulfillment of an officer's duties and responsibilities. Any debate on the propriety of the 
acceptance of gratuities by police officers inevitably raises the well-known example of the officer who 
receives free coffee and donuts in the neighbourhood donut shop. On the one hand, a police officer “that 
most worldly and cynical of men - knows better than anyone else that "you don’t get nothing for nothing" 
in this world."*** Consequently, all profferred gifts should be refused. However, others take the position 
that officers should be encouraged to accept “freely offered minor gratuities and that such gratuities should 
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be perceived as the building blocks of positive social relationships between our police and the public... 


The latter view appears to have made relatively few inroads yet in the police sector. 


The language commonly utilized in discussing the permissible acceptance of gifts in the corporate 


sector centers on "customary", "modest" or "usual." The Code of Conduct for Ingersoll Rand states: 


In today’s competitive business climate, the offering or receipt of promotional 
material or gifts of nominal value is not unusual... The Corporation expects its 
employees to exercise sound and good judgement in avoiding any situation which 
might cast a detrimental reflection upon the Corporation.*”° 


Algoma, on the other hand, sets out a number of tests which must be met before the gift can be accepted. 


It is appropriate to accept a gift so long as: 


It is not accepted with the intent to influence the recipient within his or her area of 
responsibility; 

It is consistent with generally accepted business practices; 

It is not in contravention of any law or regulation; 

It is not in the form of cash, bonds or negotiable securities; 

It is so limited in value that it is not an attempt to buy the recipient's favour as a 
bribe, payoff or other improper payment, and; 
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such that full, public disclosure would not embarrass or in any way reflect 
unfavourably on the Corporation or recipient.?° 


The idea that acceptance of an economically insignificant gift should be allowed can also be seen 
in the public sector. Here too, moderate hospitality is recognized as part of customary business practice. 
For example, the Conflict of Interest and Post-Employment Code for Public Office Holders allows the accept- 
ance of gifts if they, "a) are within the bounds of propriety; b) do not bring suspicion on the office holder’s 


impartiality; and c) would not compromise the integrity of the Government."**” 


The concern with defining which gifts are significant has meant that many codes only prohibit the 
acceptance of gifts over a certain value. The Ontario Act Respecting Conflicts of Interest of Members of 
the Assembly and the Executive Council prohibits the acceptance of any but incidental gifts and 
requires disclosure of any of those that are valued at over two hundred dollars (or a cumulative total of $200 
for a year). The Manitoba Conflict of Interest Act’ requires disclosure of all gifts, as well as disclosure 
of the donor. The new Alberta Conflict of Interest Act,°°° on the other hand, requires Members to obtain 


approval of the Ethics Commissioner before keeping any gift. Approval is granted only where: 


...the Ethics Commissioner is satisfied that there is no reasonable possibility that 
retention of the fee, gift or other benefit will create a conflict between a private 
interest and the public duty of the Member.” 


Police forces are most likely to adopt either this requirement of prior consent or a blanket prohibition 
of the acceptance of gifts, possibly subject to an exception for minor and customary hospitality. Under the 


general heading of avoiding conflict-of-interest situations the Code of ethics of Quebec police officers 


stipulates that: 


A police officer must not: 
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(1) directly or indirectly solicit, accept or demand from any person a gift, a 
reward, a commission, a kickback, a discount, a loan, repay-ment of a 
debt, a favour or any other advantage or consideration liable to 
compromise his impartiality, judgment or fairness;*** 


In addition, police officers may not offer gifts which would impair the impartiality of that person in the 


performance of his duties. 


This is also the case for the Vancouver Police Department. A member who comes into possession 
of a gift is required to "immediately forward it to the Chief Constable’s Office accompanied by a written 
report outlining all the circumstances." The Calgary Police Service directs members to acquire the prior 
consent of the Chief before accepting any gift.°°* The provision makes sure that members understand 


the extent of its coverage: 


In order that there be no doubt about the extent or coverage of this policy it 
includes a prohibition against accepting free meals or drinks.*” 


The RCMP Administration Manual has extensive directives relating to the acceptance of gifts. The 
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return of gifts from domestic sources is absolute,*“° accompanied by a letter explaining RCMP policy.*”” 


However, the RCMP also allows for "customary" and "incidental" gifts: 


Unsolicited, infrequent benefits such as minimal hospitality or very small gift items 
which are a normal expression of business courtesy or advertising may be 
accepted providing they will clearly not result in any actual, apparent or potential 
conflict of interest nor cast suspicion of favoritism or lack of objectivity.*”° 


This provision in theory at least is a very minor exception to a relatively stringent prohibition. 
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The acceptance of gratuities is sometimes considered under "corrupt practice" in some of the police 


Acts. For example, the Alberta Police Service Regulation consider it a corrupt practice if a member: 


directly or indirectly solicit[s] or receive[s] a payment, gift, pass, subscription, 
testimonial or favour without the consent of the chief of police;*”? 


There is obviously a fine line between conflict of interest and corrupt practice. Some definitions of corrupt 
practice closely resemble the conflict definitions seen above in this paper. For example, the British 
Columbia Police (Discipline) Regulation identify as a corrupt practice a situation where a member: 
b) places himself under a pecuniary or other obligation to any person in such 
a manner as might affect the proper performance of his duties as a 
member of the police force, or 


C) improperly uses his position as a member of the police force for private 
advantage.°” 


Similarly, in an Ontario case described above, an officer who used CPIC information to further his own 
outside business was originally charged with corrupt practice, in that he improperly used his position for 
private advantage.*”' In that case, the charge was reduced to avoid the element of corruption, which was 


not apparently thought to be borne out on the facts. 


On the other hand, an OPP case which came to our attention involved a conviction for accepting 
a secret commission. An officer had accepted a cellular telephone and free repairs to his automobile from 
a tow truck company in return for directing service calls to that company. There, the element of corruption 
was Clear. Some commentators also use the word much more loosely, referring to corruption when they 
talk about free coffee or meals and the favours expected by the donors. Whatever the label applied, the 


concern is for the impartiality of police in the execution of their duties. 
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7.4 Confidential Information 


An individual who makes use of confidential information, not available to the general public, to 
advance a personal or private interest is involved in a conflict of interest.°°* Whether the information is 


used for personal benefit or to benefit another, the employee is not acting in an impartial manner. 


The duty of confidentiality arising from the employment relationship requires that employees not use 
confidential information learned in the course of employment to benefit themselves or to harm the interest 


° For example, in Laverty v. Cooper Plating™ a potential conflict of interest occurred 


of the employer.°*° 
because the sales manager had full knowledge of her employer’s products, costs, pricing, customer 
accounts and other details that would be helpful to her common law husband’s business which was in direct 


competition with her employer. 


Algoma’s Code of Ethics states: 


Employees shall not use for their own financial gain, or disclose for the use of 
others, inside information obtained as a result of their employment with the 
corporation.*© 


The “insider information" provisions in the public sector codes are to the same effect. Manitoba’s Conflict 


of Interest Act states: 


No member or minister shall use, for personal gain or the gain of any other person, 
information which is not available to the public and which the member or minister 
acquires in the performance of his official powers, duties and functions.°°° 
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A case in which an employee of Revenue Canada used information obtained in the course of his official 


duties to assist his personal investment decisions resulted in discharge.*” 


It is also universally held to be a disciplinary offence for police officers improperly to disclose 
confidential information. Confidentiality is often addressed in oaths of office as well as in codes of discipline. 


For example, the Oath of Office for police officers in Alberta states: 


..and that | will diligently, faithfully and to the best of my ability execute according 
to law the office of and will not, except in the discharge of my duties, disclose 
to any person any matter or evidence that may come to my notice through my 
tenure in this office, so help me God.** 


The Oath of Secrecy for the RCMP states: 


|, solemnly swear that | will not disclose or make known to any person not legally 
entitled thereto any knowledge or information obtained by me in the course of my 
employment with the Royal Canadian Mounted Police.*” 


The various police codes of conduct are similar in intent to those of the private and public sectors. This is 
made clearest by the code of discipline for the SGreté du Québec which identifies as a breach of discipline, 


situations where an officer is found to be: 


d) using for personal ends, or for the purpose of obtaining a benefit or a profit, 
information obtained while performing his duties or as a result of his position in the Police 
Force.°"° 


The RCMP Administration Manual is more specific in orientation. A member cannot use confidential 
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information: to endorse or support a person or organization;"’’ to profit from a private business 


transaction:*"* to trade in securities;°*'* or, without approval, to provide confidential information to the 
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public.*'* The conflict of interest guidelines for the RCMP also deal with confidential information in the 


customary manner, stating: 


Public servants should exercise care in the management of their private affairs so 
as not to benefit, or appear to benefit, from the use of information acquired during 
the course of their official duties, which information is not generally available to the 
public.°"° 


A breach of confidence can also lead to other forms of conflict of interest. For example, the Alberta 


Police Service Regulation defines a breach of confidence to consist of: 


ii) giving notice, directly or indirectly, to any person against whom any 
warrant or summons has been or is about to be issued, except in the lawful 
execution of the warrant or service of the summons. 


v) signing or circulating a petition or statement in respect of a matter 


concerning the police service, except through the proper official channel or 


correspondence or established grievance procedure;*"* 


In addition, the use of confidential information can also give rise to concerns regarding the post- 


employment use of that information, as is further discussed below. 


7.5 Preferential Treatment 


Given the discretionary nature of the policing function, preferential treatment is of central concern 
to police managers. An obvious example of a conflict of interest situation arises where an officer is, or 
appears to be, partial to certain individuals. However, regulatory provisions, even in public codes, are not 


common. The Conflict_of Interest and Post-Employment Code for Public Office Holders deals with the 


avoidance of preferential treatment: 
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A ... public office holder shall not accord preferential treatment in relation to any 
official matter to family members or friends or to organizations in which they, family 
members or friends have an interest.°"” 


Family relationships tend to be a major problem area in the public sector. Examples abound: A CEIC 
employee assisted his wife in processing her UIC application;*"* a Supply & Services employee tampered 
with a bidding process so as to benefit family members;*'? a Revenue Canada employee put her son in 
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a privileged position by giving him the inside story on a contract to service the department's computers.” 


The Alberta Code of Conduct and Ethics for the Public Service deals specifically with relatives: 


Employees who exercise a regulatory, inspectional, or other discretionary control 
over others shall, wherever possible, disqualify themselves from dealing with 
relatives, including parents, parents-in-law, brothers and sisters, and grandparents, 
with respect to those functions.**' 


The Alberta Government Personnel Manual - Management Employees*” further describes how such a 
conflict of interest should be resolved. If substitution is not possible, an employee immediately should make 


the supervisor aware of the predicament. 


We were told of a problem of disqualification which arose in one police department where, on two 
occasions, separate officers were involved in the investigation of relatives. In one case, the officer disqual- 
ified himself. However, in the other, the officer felt that he could maintain his impartiality and proceeded with 


the investigation. No official action seems to have been taken or even contemplated. 


Relatives are not the only possible recipient of preferential treatment; friends are also a source of 
concern. A Metro Toronto officer is currently under investigation on an allegation that he used police 
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surveillance to conduct a “private investigation" as a favour to a friend. 
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For the most part, Canadian police services have not directly addressed preferential treatment as 
a problem. Members of the Winnipeg Police Department, being subject to the City of Winnipeg Code of 
Ethics for Employees, are directed to "not grant any special consideration, treatment, or advantage to any 
citizen beyond that which is available to all..."°°* However, most police departments would have to handle 
such situations under the general conflict of interest provision - i.e. directives to avoid situations which could 


affect one’s ability to act objectively.*° 


Nevertheless, as seen above, many police discipline codes treat as a culpable breach of confidence 
the narrow issue of directly or indirectly informing a person for whom a warrant has been issued.*° In 
one old case, a municipal officer was dismissed for breach of confidence, for informing a citizen that he was 


the object of a stake-out being conducted by detectives.**” 


The Montreal Urban Community code of discipline which was in force previous to the current Code 
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of Ethics and Discipline of the MUC, had such a narrow provision.**° The new Code includes a broad 


provision which force managers anticipate will encompass preferential treatment: 


Police officers must at all times conduct themselves with dignity and avoid any 
behaviour likely to make them lose the confidence and the consideration that their 
duties require or to compromise the effectiveness of the service.°° 


The RCMP conflict of interest guidelines deal directly with the issue of preferential treatment. 


Section 8 states: 


Public servants should not accord, in the performance of their official duties, 
preferential treatment to relatives or friends or to organizations in which they or 
their relatives or friends have an interest.*° 
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The emphasis in the provision on organizations, as well as relatives and friends, leads to a broader 


consideration of associations as a form of conflict of interest. 


The opposite of preferential treatment has also caused some problems. Discriminatory enforcement 
of the law against certain individuals or groups is perhaps even more destructive of public trust in police 
forces, particularly among those affected, and particularly where the discrimination is on grounds generally 
accepted as inadmissible, such as race, colour, sex or religion, to name only a few. Detailed discussion of 
such issues is beyond the scope of this paper, but recent events involving the Winnipeg police force 


provided voluminous material for further study.**' 


7.6 Associations 


The RCMP takes a broad approach to associations which give rise to conflicts of interest. The 


Manual states that a member shall not: 


become a member of any organization which, by its nature, may influence or 
constrain the impartial exercise of his/her duty;** 


Police officers can be members of many different social, professional or community groups or organizations. 
Stepping back further, they can also be members of different ethnic, religious or racial groups, or may have 
roots in a particular culture. How do these various associations affect the manner in which officers execute 


their duties, and how can such conflicts be regulated? The Calgary Police Service requires their officers to: 


be aware that one’s personal values, beliefs, and attitudes may influence one’s 
activities and thoughts, and integrate that awareness into all attempts to be 
accurate and impartial.**° 
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The issue remains one of remoteness of the privately held interest, and each situation must be dealt with 


on its own facts. 


Police forces also have dealt with the question of associations in a more specific fashion. The 
higher standard of conduct expected of police officers has led to prohibitions on the association of members 
with known criminals. For example, the Regulation Respecting the Code of Ethics and Discipline of 


Members of the Sdreté du Québec,™ establishes a breach of discipline for a member to be: 


consorting or fraternizing without a satisfactory reason with persons he knows to 
have a criminal reputation. 


The Metropolitan Toronto Police Department’s regulations make clear the basis of this prohibition:*”° 


A Member shall not live with or associate with any person or persons through 
which association he is likely to bring discredit on the reputation of the Force or 
create doubt as to his ability to fulfill the conditions of his oath of office. 


According to one arbitrator, such a relationship: 


..where it places in doubt the integrity, honesty or moral character of the police 
officer, may weaken his effectiveness, cause embarrassment to the police force of 
which he is a member, and may as such be quite incompatible with his 
position.°*° 


While such provisions often have the police image as a primary concern, the underlying motivation 
appears to be to avoid potential or apparent conflicts of interest. One case involving a conviction of 
discreditable conduct for a member’s association with a criminal, revolved around the issue of whether the 


friend was known to be a criminal. The prosecution was required to show both that the individual was a 
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criminal, and that his reputation as such was known in the community. The conviction was quashed 


because of the lack of such evidence.*”’ 


Another case involved a member convicted of discreditable 
conduct for cohabitating with the wife of an accused who stood on trial on charges laid by the officer. This 
charge was sustained, because a reasonable person could have concluded that discredit to the force was 


likely to have resulted from the conduct of the officer.** 


It will be obvious that any regulation of the associations and relationships of a police officer have 
significant implications for the officer’s liberty and privacy. In some circumstances, where such issues attain 
public importance, important trade-offs may have to be made, for example as where dress or grooming 
requirements which clearly identify a person with a particular religion conflict with dress regulations of a 


police force. The issues involved here, while also fascinating, are beyond the scope of this paper. 


7.7 Public Criticism 


An issue closely related to the disclosure of confidential information, discussed above, is that of 
public criticism by a police officer directed at the force. Often the disclosure of confidential information, 
without further comment, may be the most telling criticism possible, especially where the confidential 


information reveals wrongdoing. The usual prohibition involves: 


signing or circulating a petition or statement in respect of a matter concerning the 
police force, except through the proper official channel of correspondence or 
established grievance procedure or in the bona fide performance of the member's 
duties...*? 


The RCMP similarly directs members not to: 
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sign a petition to any branch of the Federal or provincial government on any matter 
which is related to or in conflict with the internal administration operations or 
objectives of the RCMP;*“° 
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Cases involving criticism belong to the broad category of the duty of fidelity. 
of loyalty owed to an employer disentitles employees from publicly criticizing their employer. To do so could 
place their employer’s reputation in danger. To constitute a conflict of interest, the criticism would have to 


be of such a character that the employer could no longer trust the officer to fulfill his or her duties 


impartially, or affect or appear to affect the impartiality of the officer on the force in the public. 


In some cases, public criticism is privileged. Dickson, C.J.C., in Fraser v. PSSRB stated that it: 


..would be appropriate if, for example, the government were engaged in illegal 
acts, or if its policies jeopardized the life, health or safety of the public servant or 
others, or if the public servant’s criticism had no impact on his or her ability to 
perform effectively the duties of a public servant or on the public perception of that 
ability.*“ 


In Clough v. Revenue Canada, an employee of Revenue Canada criticized the proposed free trade 
agreement. The arbitrator determined that his activities, "did not adversely impact on his ability to effectively 
perform his duties or on the public perception of that ability "“° At least since the Charter of Rights and 
Freedoms came into effect, blanket prohibitions are considered inappropriate. Individual rights of expression 
must be balanced against the rights of the public to have an impartial police force. 


“*velates a case 


The RCMP External Review Committee’s discussion paper on off-duty conduct 
in which an officer received an informal verbal reprimand for writing a letter criticizing a commission 


investigating his police force. The officer was required to write a second letter to the newspaper explaining 
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that he had not written the first letter as a member of the police force. The Calgary Police Administration 


Manual attempts to avoid this problem by requiring that members: 


when making a statement, or when involved in public activities, clarify whether one 
is speaking as a private citizen, a member of a specific group or organization, or 
as a member of the Police Service.*” 


It is impossible to assess whether such a disclaimer would be effective, particularly if the speaker is known 


to be a police officer, and the statement relies on expertise in or knowledge of police issues. 


One possible exception from any restriction on public criticism is "Whistleblowing", the disclosure 
of wrongdoing. Such a disclosure may involve the unauthorized release of confidential information, or public 


criticism of the police force, or both. While this issue has provoked considerable interest recently, mostly 
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in the United States but also in this country,~”” it is also beyond the scope of this paper. 


Chapter VIII 


POST-EMPLOYMENT CONSIDERATIONS 


A number of conflict of interest codes, particularly those involving legislators or their political and 
executive staffs, also deal with the issue of post-employment situations giving rise to a possible conflict. 
Conflicts between the interests of a present employer and a possible or actual future employer may arise 


in several ways. 


First, it may be a concern that the possibility of future employment will affect the performance of 
present employment. Employees may use the authority of their present positions to assist in securing future 
employment, or employees may be less than diligent in carrying out their duties against a potential future 
employer. On the other hand, once the new employment has commenced, there will be concerns as to 
whether the employee is using confidential information, contacts or influence gained from the previous 
employment in an improper way. There will always be an appearance of conflict where the new employment 
involves any interaction whatsoever with the old employment, since perceptions of privileged access and 


special treatment will arise. 


The RCMP is alone among Canadian police services in addressing post-employment concerns.**’ 


The method of dealing with post-employment concerns is to reiterate the familiar principle that: 


Current and former holders of public office must ensure by their actions that the 
objectivity and impartiality of government service are not cast in doubt and that the 
people of Canada are given no cause to believe that preferential treatment is being 
or will be unduly accorded to any person or organization.**° 


In addition, the common prohibition utilized in post-employment regulations involves some form of post- 


employment restrictive covenant. It is usually in the form of a contract in the private sector. In the public 
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sector, the usual vehicle is a legislated provision such as section 18 of the Ontario Act Respecting Conflicts 


of Interest of Members of the Assembly and the Executive Council.°“° 


The Federal Conflict of Interest and Post-Employment Code for Public Office Holders*”also 


applies to commissioned officers of the RCMP, and other members of the Force who are designated as 
having duties and responsibilities that raise post-employment concerns. Such individuals are required to 
notify the designated official, the “ethics commissioner" for the Force, of all firm offers of outside 
employment, and of the acceptance of any such offer. They are also required, before leaving public office, 


not to allow themselves to be influenced by any plans or offers of future employment. 


After leaving office, persons affected by these rules are prohibited from being involved, on behalf 
of the new employer, in any ongoing transaction or issue in which they were involved on behalf of the 
government prior to termination of employment, where that transaction would result in the conferring of a 
benefit not for general application or of a purely commercial or private nature. There is also a one-year 
“cooling-off period", subject to reduction in certain circumstances, during which former government 
employees are restricted from accepting an appointment as a director or employee of an entity with which 
they had significant official dealings, making representations on behalf of anyone to a department with which 
they had significant official dealings, or giving counsel for commercial purposes concerning the programs 
or policies of the department where they were employed or with which they had a direct and substantial 


relationship, during the period of one year prior to termination of employment. 


Obviously, the considerations which lead to restrictions of this kind will not apply to most police 
officers. There is, moreover, considerable debate about the desirability of such restrictions on subsequent 
employment, and the way in which such matters should be handled. The enforcement of such restrictions 


is also problematic, unless it can be incorporated into a restrictive covenant in a contract of employment, 
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or made into a statutory offence, since the authority arising from the employment relationship ceases upon 


termination.*°' 


Chapter IX 


CONCLUSION 


As with any interesting research project, this study has turned up considerably more material than 
it has been possible to set out in any detail in the space available here. We have attempted to identify, 
throughout this paper, areas beyond its scope which are of interest, and which in some cases may 


themselves be appropriate subjects for further research. 


On the central issues before us, conflict of interest and secondary employment, we have attempted 
to identify a trend toward more liberalization of the traditional rules applicable in police forces. This trend 
follows developments in both the private sector and the public sector, and may be also at least partly 
influenced by the increasing trend toward the philosophy of community policing. As police officers become 
more and more involved in the community, secondary employment becomes more justified as a way of 
participating in that community's economy. Similarly, opportunities for political activity, for forming 


relationships and associations, and for potential conflicts to arise in other ways, will all increase. 


The traditional model for controlling such matters, a rigid set of prohibitions enforced through the 
discipline system, has the advantage of relatively low enforcement costs. The rules serve as a mandatory 
standard of behaviour, and information which reaches police management about breaches of the rules, 
whether that information comes from fellow officers, from internal affairs investigations, from public 
complaints, or from other sources, can lead to a relatively straightforward invocation of the discipline system 


to punish the breach. 


While enforcement costs are very low, however, the social and personal costs may be very high. 


We have attempted to highlight throughout how restrictions can affect such individual interests as liberty, 
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involvement in the community, privacy and family relationships. These costs must be weighed against the 


bureaucratic interests of simple administration of a code of prohibitions. 


On the other hand, as police forces move toward a more sophisticated ethical code, and the 
interactive and responsive compliance structures which we have described above, the costs of enforcement 
of that code are significantly increased. Disclosure systems, for example, require a secretariat, standardized 
procedures, and a secure file-keeping system to ensure that access to sensitive personal data is strictly 
limited. An ethics commissioner or commission requires further resources, including the time required to 
deal with individuals on a case-by-case basis. In addition to this, the enforcement costs in the discipline 
structure are probably not significantly reduced, and may even be increased, since it will continue to be 
necessary to ensure that required standards of ethical conduct are met. When those standards are 


individualized, their enforcement may prove even more difficult. 


Developing these new structures, making them work, and keeping their costs within bounds are 
important challenges for police management, just as they are for management in the private and public 
sectors. The goal to be attained, however, is a police community in which ethical behaviour is a part of the 


culture, voluntarily pursued and sensitively understood by police officers and police managers alike. 
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